Report WeSTLAND

DISTRICT COUNCIL

DATE: 12 December 2019
TO: Mayor and Councillors
FROM: Chief Executive

WESTLAND RACE COURSE - LAND OWNERSHIP

1 SUMMARY

1.1~ The purpose of this report is to consider the purchase of the Westland Racing
Club (WRC) land in Hokitika.

1.2 This issue arises from a request received from WRC committee to transfer the
ownership of their property into Westland District Council ownership.

1.3 Council seeks to meet its obligations under the Local Government Act 2002
and the achievement of the District Vision adopted by the Council in May
2018, which are set out in the Long Term Plan 2018-28. These are stated on
Page 2 of this agenda.

1.4  This report concludes by recommending that :

e Council proceed with a conditional Sale and Purchase Agreement to
procure this piece of land from the WRC and carry out due diligence.

e Council authorise the Chief Executive to proceed to an unconditional S&A
once satisfied with due diligence

e Council accept the transfer of WRC funds less $75,000 to go into a reserve
account for the purpose of improvements to the procured land and to
ensure sustainability of the asset for future generations.

2 BACKGROUND

21  Afull Review of New Zealand Racing Industry was completed on the 31 July
2018 by John Messara which took over a year to complete and which looked
at the overall viability of the thoroughbred racing industry within New



2.2

2.3

24

2.5

Zealand. A case has been put forward of a need to revamp the racing industry
which has seen a reduction in overall venues across New Zealand in order to
optimise the racing industry as a whole (see appendix 1 for the full details).
The report made a recommendation to reducing the number of thoroughbred
race tracks from 48 to 28.

The NZTR reviewed this report and proceeded with consultation with the
racing club organisations.

On the 11* April 2019 New Zealand Thoroughbred Racing announced that the
Westland Racing Club would no longer race at the Hokitika track and would
be granted a licence to race at an alternative West Coast track.

The Westland Racing Club has been unsuccessful in overturning this decision
to date even with considerable lobbying and support from the community and
other racing groups.

A delegation from the Westland Racing Club approached Deputy Mayor
Carruthers in relation to the potential offer and this was then further explored
at a meeting with Mayor Smith, Deputy Mayor Carruthers and the Chief
Executive on the 26" November.

CURRENT SITUATION

3.1

3.2

3.3

A Sale and Purchase Agreement has been drafted for Westland Racing Club
to consider. The most important clauses included in the S&P Agreement
related to WDC completing due diligence period of up to 90 days (which it
can shorten if it wishes) and provides for the transfer of WRC’s cash to WDC
and potential WRC continued use of the facilities for a reasonable period post
sale.

Westland Racing Club met on 5 December 2019 and ratified the offer of a Sale
& Purchase agreement.

Also on the 5" December 2019, the Racing Industry Bill (2019) was introduced
to parliament in which the Minister for Racing introduced the Bill which
forms the Government’s final legislative response to the recommendations of
the Messara Report.

A Regulatory Impact Assessment (appendix 2) has also been published in
partner with the Racing Industry Reforms Bill No2. This impact statement
highlights the following objectives:



The Department (DIA) has identified two key objectives to guide realising
the contribution of racing property to industry revitalisation:

ii.

Objective 1 - The value of racing property should be retained in the
racing industry — the value of club property should be retained in the
industry for revitalisation and not distributed for other purposes,
unless this is necessary; and

Objective 2 - Racing property should be used for maximum industry
benefit —e.g. if a club has a venue that is no longer required for racing,
the code should be able to determine how the surplus venue can best
contribute to the revitalisation of the industry, including use of sale
proceeds to refurbish retained venues.

3.4  Other points to consider:

34.1

3.4.2

The Riding for Disabled Association (RRDA) have been allocated Major
District Initiative Funding (MDI) for a new complex on WRC land - a
condition of the funding is that they attain tenure for the land to enable
the project to start. RDA were in discussions with WRC to progress this.

The Boys Brigade currently have a 99 year lease on the property
associated with their building

3.5  WDC to consider the opportunity and confirm direction.

OPTIONS

4.1 Option 1 - Not proceed with the opportunity. The WRC may see the assets
being transferred to the code — note 3.3.

4.2 Option 2 - Proceed with purchase process for the WRC land.

SIGNIFICANCE AND ENGAGEMENT

51  This is considered as medium level of significance based on the fact that
council would be required to develop a land use management plan and
include aspects of future plans into council’s Asset Management Plans and
Long Term Plans.

52  Consultation is not required as any future plans would be consulted on
through the Long Term Plan process.



6

ASSESSMENT OF OPTIONS (INCLUDING FINANCIAL IMPLICATIONS)

6.1

6.2

Option 1: WRC would need to assess the long term viability of the club and
their assets. If the club is not active there is potential for the clubs assets to be
utilised for the betterment of the NZRI. This could mean these assets could be
sold and the proceeds leaving the district.

Provisions outlined in the proposed NZRI bill:

Clauses 15 to 20 contain specific provisions relating to racing clubs that are
registered with, and members of, a racing code. The provisions— require a
racing club, when holding a race or race meeting, to comply with relevant
racing rules made by the code (clause 15):

Provide that a member of a racing club must not have any pecuniary interest,
in their capacity as a member, in the property of the racing club (clause 16):

Impose a restriction on racing clubs dealing with a racing venue owned by the
club without the approval of the racing code with which it is registered and
require the Registrar-General of Land to note the restriction on the record of
title for the land comprising the venue (clauses 17 and 18):

Provide that a racing code may make a determination that a racing club is no
longer racing and, if it does so, may notify the Registrar of Incorporated
Societies that the club is no longer carrying out its operations and request that
the Registrar dissolve the racing club (clauses 19 and 20).

Option 2: WDC would need to complete due diligence and determine the life
expectancy of the current assets.

6.2.1 An overarching master plan would need to be developed for the land.
This could open up a number of possibilities for the future use of the
site which will require significant stakeholder consultation.

6.2.2 RDA requirement for land for their future indoor riding area would
need to be honoured.

6.2.3 Planning zone of the land highlights the fact that it is currently under
two separate zones and this must also be considered as to how this may
impact on any development in the future and if this should be amended
with a Plan Change, or at least be acknowledged this is a
consideration.

6.2.4 The value of the land would stay within Westland for the use of future
generations.



7 PREFERRED OPTION(S) AND REASONS

7.1  The preferred option is Option 2 which is to proceed with the procurement of
the WRC property as this land is seen as having significant potential for
development for the benefit of the community for years to come.

8 RECOMMENDATION(S)

A)  THAT Council proceed with a conditional Sale and Purchase Agreement to
procure of this piece of land from the WRC and carry out due diligence.

B) THAT Council authorise the Chief Executive to proceed to an unconditional
S&P agreement once satisfied with due diligence

@) THAT Council accept the transfer of WRC funds less $75,000 to go into a
reserve account for the purpose of improvements to the procured land and to
ensure sustainability of the asset for future generations.

Simon Bastion
Chief Executive

Appendix 1:  Racecourse Property Information
Appendix 2:  NZRT Venue Plan - Final Report
Appendix 3:  The Racing Industry Reform Bill No. 2 - Regulatory Impact Assessment
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Racecourse Trails
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NZTR Venue Plan
Final Report

At the end of January 2019 NZTR went to the industry with a plan, the result of a year’s work.

We invited participants to meet with us and tell us if they disagreed with what was in that plan and
we invited regional solutions from those who knew their area best. A handful of regions took up
that challenge and it was reflected in their submissions.

We acknowledge that there will be some clubs which are disappointed with NZTR’s final decision,
but we encourage those clubs to instead embrace this change as an opportunity. We appreciate the
hard work that the committees and members of those clubs, and other volunteers, have put in over
the years and want to thank them for their efforts on behalf of the industry. It is important to note
that the decisions NZTR is making now regarding venues are not a reflection of the efforts of those
people but are, instead, a reflection of the state of the industry and the significant issues it is facing.

Clubs need to be proud of their history but should build on that history. We urge them to aspire to
a bright new future, where they race at a facility which is fit for purpose and offer stakes which were
once the stuff of dreams.

Rather than becoming a footnote in New Zealand’s racing history, these clubs are being offered an
opportunity to allow them to scale new heights. Instead of pouring funds into patching crumbling
infrastructure, those funds can be used to establish their race days as not-to-be-missed occasions by
owners, trainers, punters and the public.

This is the first plank in a platform for growth as NZTR reshapes our industry for the future. Change
is always challenging, and it takes courage to take the first steps. Racing has shied away from
making those courageous decisions in the past. A raft of prior commissions and reports - Finlay,
Reid, McCarthy et al - have all stated the obvious. We have too many racecourses and we cannot
sustain them all. Each of these commissions and reports have had their recommendations ignored.

The appetite for change was tested again last year with the release of the Messara report. This
encouraged NZTR to release its venue plan consultation document.

Most submissions and feedback on the consultation document agreed that New Zealand cannot
continue to maintain the number of racecourses it currently has. This was confirmed at the
meetings held around the country, where more than 290 people turned out to consider the future of
racing in their region.

New Zealand Thoroughbred Racing Inc 3
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Discussions were robust but at each location the indication was that industry participants were
looking to NZTR for leadership. Accordingly, the Board of NZTR has shown leadership with the
release of these decisions, following careful consideration of the 75 submissions and other feedback
received.

Many submissions lacked vision, often contained factual errors, and were mired in what had gone
before, rather than focussing on the potential of the future and the changing world in which racing
now competes.

This meant that well-considered, intelligent, aspirational submissions shone more brightly.

The one region which embraced the challenge of creating a regional solution was Taranaki. At the
meeting in New Plymouth, an impassioned speech where the speaker implored his fellow club
members to “get over emotion” and reminded them they were all “Taranaki proud” led to a plea to
“let’s get together and lead the way, otherwise we are just wasting time.”

By the close of that meeting, a steering group had been established and the first meeting scheduled.

Taranaki's submission addressed the issue of what might work for their region, offering various
potential solutions. The submission took emotion and parochialism out of the equation and instead
focused on what could work for the Taranaki region and New Zealand racing as a whole.

We also received well considered, detailed submissions from the Whangarei RC and Otago RC that
set out a clear vision for what racing could look like in their respective regions in the future.

Compared with this, there were submissions which, while they may have been passionate, simply
failed to engage with the issues or provide a considered argument to support their case. A lack of
understanding regarding how clubs are funded, and the level of investment required by NZTR to
keep 48 venues fit for purpose was also apparent. The cost to the industry to stage an average mid-
week race day is $37,500 (excluding stakes and RIU costs and the costs to owners of racing such as
transport etc) yet we constantly read of clubs claiming not to cost the industry anything.

The changes we are implementing are not the final answer but the beginning of a process which will
create the industry to which we all aspire.

The racing model is continuing to change with punters requiring consistency of track surfaces and
their experience of racing, along with familiarity with venues and awareness of participants. Owners
are looking for an improved experience and relationship with clubs, and trainers are seeking the
ability to campaign their horses at tracks which provide consistent surfaces within an appropriate
distance from their training base, at a lower cost to owners.

New Zealand Thoroughbred Racing Inc 4
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Clubs, rather than doing what they’ve always done and getting what they’ve always got, need
to think differently about how they engage with a wider audience. There needs to be more focus
on improving the customer focus at venues, looking after owners and participants better and
increasing the engagement with wagering.

The community provides thoroughbred racing with a social license to operate yet this is increasingly
under pressure. To maintain this, we are, rightly, required to continually evolve in the areas of animal
welfare, integrity and health and safety.

There are venues which are unable, or unwilling, to live up to these changing needs and
responsibilities. In some cases, clubs have recognised the need to adapt and that their future is more
secure at another venue and have relocated of their own volition. NZTR will continue to work with
those clubs and those who we have decided should race at a new venue to ensure their transition is
conducted efficiently.

NZTR is committed to the venue review process going forward and acknowledges that the future
beyond the 2019/20 season will be shaped around the development of synthetic tracks and
substantial investment in our remaining turf tracks.

The second phase of NZTR's review of venues will not only consider the timing of funding for

synthetic tracks, but also the numbers of horses racing and their location, the financial performance
of clubs and the implementation of recommendations from the Messara review.

New Zealand Thoroughbred Racing Inc loveracing.nz/nztr 5
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On Tuesday 29 January, NZTR released a draft venue plan it had developed to position the
thoroughbred industry for the future (the Consultation Document) and requested feedback on the
venue plan by Tuesday 19 March 2019. The process behind the development of the draft venue plan
set out in the Consultation Document evolved from the NZ Racing Board/Codes Future Venues
Plan initiative that had been commenced by the NZ Racing Board and the three codes before the
commissioning of the Messara report.

As part of the consultation process on the draft venue plan, NZTR Management led regional
discussion sessions on the plan in Christchurch, Dunedin, Gore, Blenheim and Greymouth in the
South Island and in Auckland, New Plymouth, Palmerston North and Matamata in the North Island.

NZTR received more than 75 submissions (or letters in support of submissions) with 29 from clubs;
19 from individuals and others; 8 from councils or mayors; 7 from RIOs and sub-groups; 7 from
trainers or jockeys; three from MPs; and 2 petitions.

NZTR Management and the NZTR Board have carefully considered all submissions and supporting
correspondence or other information received during the consultation process and feedback from
the regional discussion sessions referred to above and have met on various occasions to discuss the
same and consider its impact on the draft venue plan set out in the Consultation Document.

The NZTR Board met on 26 March and 4 April to consider and finalise its final venue plan for the
2019/20 racing season and, in particular, finalise the decisions on venues set out in Section 5 of this
document. As part of the process for the 2019/20 season, it is proposed that NZTR Management
meet with each club affected directly by the decisions set out in Section 5 to:

(a) further explain the decision made in respect of its venue and the basis on which that decision
was made; and

(b) discuss a transition process for the club to commence racing at the new racing venue proposed
for it and the club’s plans.

NZTR Management and the NZTR Board will consider venues for the 2024/25 racing season onwards
based on the submissions, correspondence, information and feedback referred to above with the
aim of releasing a final venue plan for 2024/25 onwards in the second half of this year following a
further consideration of the venues in each region.

New Zealand Thoroughbred Racing Inc 6
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NZTR acknowledges that there is a good deal of uncertainty regarding what the industry will look
like, and what its needs will be, in 2024/25 given the potential impact of the implementation of the
Messara report amongst other things. Accordingly, it is proposed that the decisions NZTR makes

in the second half of this year on racing venues for 2024/25 onwards will be reviewed by it well in
advance of that season to take into account:

(a)
(b)
(c)

(d)

()

the impact of implementation of the Messara report;
changes in horse numbers and their location;
the potential introduction of synthetic tracks and their impact;

the financial position of the relevant clubs and the overall performance and future viability of
their race meetings; and

any changes in the relevant venues and their facilities.

In the meantime, NZTR will work with clubs (including those affected by the decisions set out
in section 5 of this document) to help them build modern, fit-for-purpose facilities and provide

the on-course experience expected and deserved by owners and other industry participants and

enthusiasts.

New Zealand Thoroughbred Racing Inc loveracing.nz/nztr 7


http://loveracing.nz/nztr

PHASE 1 NZTRVenue Plan

Final Report

The Rationale

The rationale behind the review of venues was discussed in Sections 1and 2 of the Consultation
Document. Rather than repeat those sections in full, NZTR wants to remind the industry of the key
metrics highlighted in the Consultation Document and focus on some key issues facing the industry.
NZTR also wants to make it clear that its venue plan is simply one of the areas identified in the
Messara report. If the industry is to reach the heights to which we all aspire, other key initiatives in
that report will also need to be addressed.

Key Industry Metrics

The following key statistics show the current state of the NZ thoroughbred racing industry and the
challenges it is facing:

»  The thoroughbred foal crop has declined by 22.0% over the last 10 years and individual
thoroughbred starters in NZ have declined by 18.6% over the same period.

> There are 16.8% fewer thoroughbred races run in New Zealand now compared to 10 years ago.
»  Domestic turnover on NZ thoroughbred racing has declined by 14.4% in 10 years.

»  On-course attendance at NZ thoroughbred meetings has fallen by 22.3% in the last 6 years.

»  The average ownership share size has declined from 27.4% to 19.8% since FYQ9

»  The average age of the thoroughbred owner has increased from 54 to 57 in 10 years.

»  New racehorse owners are not being provided with an experience that will attract a long-term
interest (only 1in 4 new owners are advocates of horse ownership)

> Pressure on up to 4 NZ Group 1races to maintain their Group 1status after the current season,
based on new international rules.

In order to reverse the trends shown in these key statistics, we need to make significant changes to
the industry.

New Zealand Thoroughbred Racing Inc loveracing.nz/nztr 8
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Significant Issues facing the Industry
There are other significant issues facing the industry.

The cost of racing and running race meetings will almost certainly increase due to cost increases
including the recent increase in the minimum wage. The cost of holding race meetings at remote
venues (including for example RIU Stewards costs and broadcasting costs) and the costs of
transporting horses to those meetings are likely in NZTR’s view to impact over time on the viability
of those meetings from an industry perspective.

In addition, the industry faces significant costs in ensuring that its venues meet increasingly
stringent Health & Safety requirements and Earthquake standards and that tracks are up to the
required standard for safe racing. The Messara report estimated that capital expenditure of $294
million was required to bring all our current 48 venues up to the appropriate standard. The Report
then stated (correctly in NZTR's view) that such a level of expenditure was “considered to be
excessive, unacceptable and an unsatisfactory allocation of industry funds...".

In NZTR's view, the industry’s funds (which are limited) need to be spent, in a much more focused
way in the future, over a smaller number of venues. Otherwise, the industry is not going to be able
to reach the aspirations NZTR and the wider industry have for the future of racing in New Zealand.
Most clubs do not, unfortunately, have strong enough balance sheets to support the borrowing

required to fund the expenditure needed to bring their venues up to the standard required.

As an industry we do, therefore, need to take a different approach to venues.

New Zealand Thoroughbred Racing Inc loveracing.nz/nztr 9
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Key Themes from the Submissions

The following are some key themes grouped into categories from the submissions and discussions in
the regional forums:

Participation

>

All the meetings were conducted in a respectful manner with agreement that we have too
many venues and a grudging acceptance that some need to go.

»  Reluctance to admit publicly that venues within their region should close, but willingness to
agree that the proposed structure in other regions would work.

> History presented as a reason for a club to remain at its venue with little other supporting
argument.

> Support from councils, mayors and MPs, focused predominantly on the importance of the
racing club to the region but with little indication as to the level of, or indeed if there was any,
support to the club from the council.

> In the process of creating an argument to continue racing at their own venue, some clubs
pointed at other venues which should be closed instead.

»  Some clubs expressed a vision for the future of their region and the desire to engage with other
clubs in that region but were frustrated when others would not entertain discussion.

» A handful of clubs presented well thought-out and well-illustrated visions for their future
which went beyond just maintaining their current level of racing and training.

New Zealand Thoroughbred Racing Inc loveracing.nz/nztr 10
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Northern Region

Enthusiasm at the Auckland meeting - at least from the ARC and Counties - to work together
for the future of thoroughbred racing. It was also stated the three Auckland clubs needed to get
together around the table, and Avondale was encouraged to examine what its future could look like.

There was a focus at the Matamata meeting on the Greenfields venue and the logistics of how a
race meeting might work on a synthetic track at Cambridge and whether training tracks would be
affected during construction of the track.

A level of frustration that delays mean the synthetic track will not be in place for this winter and
the possible impacts this might have.

Te Teko questioned why their volunteers should work out the next four years knowing the venue
would be closed and while they wanted to see racing thrive and might enjoy racing at another
venue, felt they needed to have a discussion with their committee as to their future at their

venue.

Central Region

Awapuni attendees stated they were looking for leadership and positive direction from NZTR.

RACE indicated their door was open to talk to any club about what might happen in the future to
grow racing in the region.

Suggested a small group come together to talk about what shape things could take in the region,
with Foxton utilised - RACE, Foxton, Levin and Otaki need to talk.

Conversation around how a regional solution might work - specifically Taranaki, where after

20-30 years of acrimony a steering group has been established made up of representatives from
all the clubs (and one harness representative) to move this forward.

Southern Region

South Island faces challenges of geography and a synthetic track at Riccarton holds the key to
how things are structured in the future.

A lot of resistance to any change in some places, most specifically the West Coast (which raised
previous Ministerial intervention - eg RD Muldoon and Kumara).

Feedback from clubs such as Wyndham - which has relocated - was positive, “We walked away
from our venue and have been better off because of that.”

New Zealand Thoroughbred Racing Inc n
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Importance of Community

Concern expressed about one-day clubs which are linked to community/tourism and how
losing their traditional venues might impact on the future.

The argument that sponsors and racegoers would not travel to an alternative venue was also
raised in defence of a change of location.

The prevailing attitude seemed to be that country clubs because they are “picnic venues” do
not need to do any more than provide an area where racegoers can picnic. There was little
included which was aspirational in this area, with clubs not indicating aspects of their race day
which could be improved upon, let alone improvements in facilities to address Health & Safety
issues etc.

General / Other

Feeling that the industry is currently stalled while we wait to see what becomes of the Messara
report. Meanwhile punters are deserting racing due to lack of consistency with tracks.

Agreement that consolidation will give savings on big ticket items such as rates/insurances etc.

Queries around dual code venues and what discussions had been undertaken with HRNZ
(Future Venue Plan)

Concern expressed about the operating costs of the NZRB and would tracks need to close if
cuts were made there. Comments also concerning stakes being maintained by borrowing.

Declining foal crop and dwindling horse numbers was also regularly mentioned (not enough
horses to maintain our current level of racing).

The void between stakes and the costs involved in getting horses to the races was stressed by a
trainer who stated ideally, he would only travel his horses within an hour and a half radius from
his training property.

A number of clubs remained convinced in their written submissions that the objective of the
venue plan was to allow NZTR to obtain either their land or the money the sale of their land
would realise, despite it being explained in both the Consultation Document, and at the nine
meetings that this was not the intention.

Very few submissions addressed the issues of providing a better experience for owners, punters
and racegoers or acknowledged that they could do things much better.

New Zealand Thoroughbred Racing Inc 12
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Final Decisions for 2019/20

In the Consultation Document, NZTR proposed that 10 clubs cease to race at their venues from
2019/20 onwards. After carefully considering the submissions, information, letters of support and
feedback received in response to the Consultation Document, NZTR has changed its view in respect
of three of those 10 clubs.

NZTR's final decisions in respect of all 10 clubs (which are set out in detail below) are based on the
key guiding principles and the animal welfare and Health and Safety considerations set out in the
Consultation Document, and reflect NZTR's view on:

(a) each club’s current and potential monetisation of its race meetings;

(b) the standard of the facilities at the club’s venue from a racing, customer and Health and Safety
perspective;

(c) the optimal configuration of venues in the particular region based on the venue classifications
set out in the Consultation Document, and taking into account, amongst other things, the
total investment that would, in its view, need to be made (at the cost of the industry as a
whole) in the current venues in that region if they were all still to be used for racing; and

(d) theimpact on the industry as a whole (including participants such as owners, trainers, jockeys
and the betting public) of the relevant club continuing to race at its venue instead of the venue

determined by NZTR.

As indicated earlier in this document, NZTR intends releasing its final decisions on racing venues
from 2024/25 onwards in the second half of this year.
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The map represents the final
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Northern Region

In the Consultation Document, NZTR proposed that the Dargaville RC cease to race at Dargaville
and race at Ruakaka instead from 2019/20 onwards.

The Dargaville RC made a short submission that it should continue to race at Dargaville but did not
provide any detailed information or substantive grounds in support of its submission.

In NZTR's view, there was nothing in the Club’s submission nor in any of the other feedback or
submissions it received in response to the Consultation Document to persuade it that the Club
should continue to race at Dargaville. NZTR notes in this regard that the Dargaville RC has not
successfully completed a race meeting at Dargaville since 2015/16, with its November 2016 meeting
being abandoned after three races due to inconsistencies with the track.

NZTR’s overall view is that only one racing venue is required in the far North based on horse
population numbers and the need to reduce costs for owners. Accordingly, NZTR's final decision is
that the Dargaville RC race at Ruakaka from 2019/20 onwards.

NZTR is willing to work with the Dargaville RC and the Whangarei RC to help agree the basis on
which Dargaville would race at Ruakaka and to assist the Dargaville RC with the transition to racing
at Ruakaka.

NZTR would also be willing to support the Club in selling its racecourse (should it decide to do so)
and using the proceeds to secure a positive future for the Club and racing north of Auckland. The
Whangarei RC made a submission in which it proposed the development of a thoroughbred training
and racing centre at Ruakaka. The Dargaville RC could participate in this initiative should it proceed.

The Club could also use the proceeds from the sale of its racecourse to fund a strong feature race
day at Ruakaka that its members and other racing supporters would want to attend.

In the Consultation Document, NZTR proposed that the Thames JC cease to race at Thames and race
at Te Aroha instead from 2019/20 onwards.

NZTR did not receive a submission from the Thames JC, nor did it receive any submissions from
anyone else, on this proposal.

NZTR notes that the Club has not been able to race at Thames on its scheduled race dates in recent

seasons and raced successfully at Te Aroha in January 2019. NZTR believes that the Club has made
the right decision in moving to race at Te Aroha.
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NZTR’s final decision is that the Thames JC race at Te Aroha from 2019/20 onwards. Harness has
indicated that it may want to continue racing at Thames. In NZTR's view, this is not a reason to
continue to support thoroughbred racing at Thames.

NZTR notes that the Club owns the racecourse at Thames. Income the Club receives from renting
the venue to the harness club for its meetings can be used by the Club to fund stakes at its future
meetings at Te Aroha.

The Club and Racing Te Aroha are both administered by the TRAC Group. As a result, arrangements
for Thames to race at Te Aroha have already been successfully completed.

Central Region

In the Consultation Document, NZTR proposed that the Wairoa JC cease to race at Wairoa and race
at Gisborne instead from 2019/20 onwards.

NZTR received a detailed submission from the Club that it should continue to race at Wairoa
together with letters in support of that submission, all of which have been carefully considered by
NZTR.

It has been difficult to reach a final recommendation on Wairoa given the geographical issues
associated with the logical alternative venues, both of which are a reasonable distance, on difficult
roads, from Wairoa. It would, therefore, be difficult for members of the Club and racing supporters
in Wairoa to travel to Gisborne, or potentially Hastings, for race meetings.

In view of these geographical considerations, NZTR has decided that the Club can continue to race
at Wairoa until (and including) the 2023/24 season when its future will be reconsidered at the

same time, and on the same basis, as the future of other clubs whose venues are recommended

for closure in the 2024/25 season is considered. The Club has demonstrated that it has strong
community support and support from the wider industry. In addition, it would be difficult in NZTR's
view for the Club to maintain that strong community support if it was to race at Gisborne or
Hastings.

However, there are issues with the standard of the facilities at Wairoa that cannot be ignored.
Accordingly, the decision that the Club continue to race at Wairoa is conditional on the Club
meeting with NZTR as soon as is practicable to identify the work that the Club will need to carry
out for NZTR to support racing at Wairoa until the 2023/24 season. By way of example, the Club
will need to install a plastic running rail (something which will be required of all clubs that do not
currently have plastic running rails).
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If the identified work is not carried out to NZTR's satisfaction, then it would not support the Club
continuing to race at Wairoa. Subject to the identified work being carried out, NZTR would also
work with the Club to help improve the overall performance of its race meetings and, subject to
a proposed new club funding policy, utilise its community support to create value for the wider
industry.

Under this decision, the current dates structure for racing on the East Coast would be retained. That
is, there would be a one-day meeting at Gisborne followed by a two-day meeting at Wairoa.

In reaching this decision, we note that we did not receive a submission from the Poverty Bay Turf
Club on the proposal that the Wairoa JC race at Gisborne or that there be a two-day meeting at
Gisborne.

In the Consultation Document, NZTR proposed that the Stratford RC cease to race at Stratford and
race at New Plymouth instead from 2019/20 onwards.

As set out earlier in this document, the clubs in the Taranaki formed a working group, led by

Carey Hobbs, to explore a solution for the venues in that region in response to the Consultation
Document. NZTR received a paper arising out of that working group process on a sustainable
future for racing in Taranaki which sets out three potential options for Stratford, ranging from

the Club selling its racecourse and investing the proceeds in training facilities at Hawera to the
Club maintaining its racecourse as a training-only facility. NZTR is unclear, however, whether the
Stratford RC supports any of the options proposed for it in the paper. In this regard, NZTR received
a submission by email, seemingly sent on behalf of the Stratford RC, to the effect that the Club
continue to race at Stratford and an online petition in support of that submission “signed” by 1,582
people.

NZTR supports the steps being taken by the clubs in Taranaki to come to a regional solution and is
willing to work with the clubs to help them achieve that goal if that would be of assistance.

Irrespective of the outcome of that process, NZTR's final decision for the region is that the Stratford
RC not race at Stratford from 2019/20 onwards. NZTR is supportive of the Club racing at either

New Plymouth or Hawera and would be willing to assist the Club with a move to either venue

in accordance with the regional response subject to a final decision being reached in respect of

the Hawera racecourse’s future for racing from 2024/25 onwards. NZTR is aware that the Club’s
constitution provides, in effect, that the Club must race at Te Kapua Park in Stratford and notes that
the Club’s committee can recommend to members that the constitution be changed, by special
resolution, to permit the Club to race elsewhere if it wishes.
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In reaching its final decision regarding Stratford, NZTR is aware that, as with the Wairoa )C,
Stratford enjoys strong community support. However, Stratford’s proximity to New Plymouth

and Hawera means that the Club’s members and the wider community in Stratford can continue

to enjoy racing at a nearby venue. The strong community support that “tenant” clubs racing at
Awapuni have continued to enjoy even though they no longer race at their “home" venues indicates
that the Club can maintain its identity and links to its community, and retain strong community
support, even though it is racing outside of Stratford. In this regard, the Club could fund transport
for its members and other local racing supporters to meetings at its new venue and develop a strong
feature meeting at that new venue that its members and other supporters wanted to attend.

South Island

In the Consultation Document, NZTR proposed that the Marlborough RC cease to race at Blenheim
and race at Riccarton instead from 2019/20 onwards.

NZTR received a detailed submission from the Club that it should continue to race at Blenheim
together with various letters in support of that submission, all of which have been carefully
considered by NZTR. NZTR also received a detailed submission from the Canterbury Jockey Club on
venues in Canterbury, the West Coast and Marlborough which NZTR has carefully considered.

Based on the submissions received and recognising the importance of the Club’s facility as

a transport hub for horses traveling between islands and the importance of maintaining a
thoroughbred racing presence in the upper part of the South Island, NZTR'’s final decision is that the
Club race at Blenheim, and retain its traditional two day meeting in April, for the 2019/20 season,
which will enable the Club to hold its centenary meeting at Blenheim.

Beyond 2019/20, NZTR sees the future of racing at Blenheim as potentially being a part of the West
Coast racing circuit in January, with a one-day meeting at either the start or end of that circuit, to
take advantage of holidaymakers in the region over the summer. Another potential option could

see the club working alongside the local industry with an event aligned to the annual Food & Wine
Festival. NZTR recommends that the Club work with the local harness club to obtain the best
outcome for both codes given that there is a harness meeting at Blenheim in January. NZTR is willing
to assist the Club in this process and to work with the Club in identifying a date that will work best,
either as part of the West Coast circuit or with the Food & Wine Festival. NZTR’s support for racing
at Blenheim will depend on these matters being advanced and resolved before the dates calendar
for the 2020/21 season is finalised.
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The decision that the Club continue to race at Blenheim is also conditional on the Club meeting with
NZTR as soon as is practicable to identify the work that the Club will need to carry out for NZTR

to support racing at Blenheim until the 2023/24 season. By way of example, the Club will need to
install a plastic running rail. If the identified work is not carried out to NZTR's satisfaction, then it
would not support the Club continuing to race at Blenheim.

Subject to the identified work being carried out, NZTR would also work with the Club to help
improve the overall performance of its race meetings and, subject to a proposed new club funding
policy, utilise its community support to create value for the wider industry.

The future of the Club from 2024/25 onwards will be reconsidered by NZTR at the same time, and
on the same basis, as the future of other clubs whose venues are recommended for closure in the
2024/25 season is considered.

In the Consultation Document, NZTR proposed that the Westland RC and the Reefton JC cease to
race at their respective venues from 2019/20 onwards, with all racing on the West Coast to take
place at Kumara and Greymouth.

NZTR received a joint submission from the four West Coast clubs and various letters of support
as well as separate submissions from the Reefton JC and the Reefton Trotting Club together with
a petition supporting racing at Reefton signed by 1,004 people. NZTR also received a detailed
submission from the Canterbury Jockey Club on venues in Canterbury, the West Coast and
Marlborough. NZTR has carefully considered all these submissions and letters of support.

NZTR received various comments during the consultation process to the effect that, in the case of
the West Coast, there are two approaches - either close all venues or retain them all. NZTR does
not agree with the “all or none” approach but accepts that, given the weather conditions that can
be experienced on the West Coast, scheduling four race meetings at only two venues over a short
period of time could be problematic. NZTR is also of the view, however, that there are too many
venues on the West Coast for horse numbers and the population base.

After carefully considering the submissions and other feedback received in response to the
Consultation Document, NZTR remains of the view that the Westland RC should cease racing at
Hokitika. A key factor in this decision is a concern about the safety of racing at Hokitika. It is a very
small, tight track with near flat cambers on its bends, and the bend just after the winning post is
narrow and tightly turning. This safety concern is heightened by the fact that the track is the only
right-handed one in the South Island. As a result, many of the horses and riders competing at the
club’s meetings are not accustomed to racing right-handed.
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Based on the above, NZTR'’s final decision in relation to the Westland RC is that it ceases to race at
Hokitika and race at either Greymouth or Kumara instead from 2019/20 onwards. NZTR is willing
to work with the Westland RC and the chosen “host” club to help agree the basis on which the
Westland RC would race at that new venue and is also willing assist the Club with the transition to
racing at that venue.

In relation to the Reefton JC, NZTR has decided that the Club continue to race (with conditions) at
Reefton until the 2023/24 season. NZTR sees the benefit of retaining Reefton as a racing venue for
the time being as it provides additional accommodation for horses racing on the West Coast circuit
and can potentially provide better track conditions (and an alternative venue) if there is a significant
rain event on the West Coast while the circuit is being held. In coming to this decision, NZTR also
took into account the supportive submission from the Canterbury JC.

The future of the Club from 2024/25 onwards will be reconsidered by NZTR at the same time, and
on the same basis, as the future of other clubs whose venues are recommended for closure in the
2024/25 season is considered.

NZTR is conscious that the Reefton track is (like Hokitika) very small and needs work to improve it as
a racing venue. Accordingly, its final decision that the Club race at Reefton until (and including) the
2023/24 season is subject to the condition that NZTR meet with the Club as soon as is practicable

to identify the work that the Club will need to carry out for NZTR to continue to support racing

at Reefton until then. By way of example, the Club will need to install a plastic running rail. If

the identified work is not carried out to NZTR’s satisfaction, then it would not support the Club
continuing to race at Reefton.

Subject to the identified work being carried out, NZTR would also work with the Club to help
improve the overall performance of its race meetings and, subject to a proposed new club funding
policy, utilise its community support to create value for the wider industry.

In view of the proposal that the Marlborough RC potentially hold a new meeting as part of the West

Coast circuit, NZTR is willing to work with the West Coast clubs and the Marlborough RC on this
proposal and the further development of the West Coast circuit.
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In the Consultation Document, NZTR proposed that the Waimate JC cease to race at Waimate and
race at Oamaru instead from 2019/20 onwards.

NZTR did not receive a submission from the Club on this proposal. However, the submission from
the Oamaru JC stated that the Waimate JC is agreeable to racing at Oamaru.

On the basis that the Club appears to be agreeable to racing at Oamaru, NZTR's final decision is that
the Waimate JC race at Oamaru from 2019/20 onwards where it can build a sustainable future for
itself and its members. NZTR is willing to work with both Clubs to help agree the basis on which the
Waimate JC races at Oamaru and to assist the Waimate JC with that transition.

In the Consultation Document, NZTR proposed that the Winton JC cease to race at Winton and race
at Gore instead from 2019/20 onwards.

NZTR received a detailed submission from the Club that it should continue to race at Winton
together with various letters in support of that submission, all of which have been carefully
considered by NZTR.

Despite these submissions and supporting letters, NZTR remains of the view that the Club should
race at another venue from 2019/20 onwards. There is a surplus of tracks in Southland which is not
justified by either horse numbers or the population base. Winton is predominantly a harness venue
operating a single thoroughbred meeting and there was no thoroughbred racing there for around
20 years or so when the Club raced at Invercargill instead. NZTR’s understanding is that Winton
would still be able to be used as a thoroughbred training centre even though there would be no
thoroughbred racing at the venue.

Although the initial proposal was for the Club to race at Gore, NZTR's final decision is that the Club
ceases to race at Winton from 2019/20 onwards. NZTR is agreeable to the Club racing at a venue in

Southland other than Gore if that was its wish and is willing to work with the Club to help identify,

and finalise the move to, a new venue for it.

NZTR is also willing to work with all the clubs in Southland on developing an enhanced regional
solution for the future of racing and training in the area.
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Wyndham RC

In the Consultation Document, NZTR proposed that the Wyndham JC cease to race at Wyndham
and race at Gore instead from 2019/20 onwards.

NZTR did not receive a submission from the Club on this proposal.

The Club raced at Gore in the current season and informal feedback from the Club at the regional
discussion session in Invercargill was that it was happy with the move to Gore. On that basis, NZTR's
final recommendation is that the Wyndham JC race at Gore from 2019/20 onwards where it can

build a sustainable future for itself and its members.

As indicated above in relation to the Winton JC, NZTR is also willing to work with all the clubs in
Southland on developing a regional solution for the future of racing and training in the region.

NZTR Board has resolved that as a first phase:
1. The Dargaville RC race at Ruakaka from 2019/20 onwards;
2.  TheThames JC race at Te Aroha from 2019/20 onwards;

3. The Wairoa RC continue to race at Wairoa in the short term but its venue from 2024/25
onwards be reconsidered by no later than 2023/24;

4. The Stratford RC race at another venue from 2019/20 onwards;

5. The Marlborough RC race at Blenheim (with its current two-day April meeting in 2019/20).
From 2020/21, it would hold a one-day meeting as part of the West Coast circuit from 2020/21
with its venue from 2024/25 onwards to be reconsidered in 2023/24;

6. The Westland RC race at either Greymouth or Kumara from 2019/20 onwards;

7. The Reefton JC continue to race at Reefton in the short term but its venue from 2024/25
onwards be reconsidered by no later than 2023/24;

8. The Waimate RC race at Oamaru from 2019/20 onwards;
9. The Winton JC race at another venue from 2019/20 onwards; and

10. The Wyndham RC race at Gore from 2019/20 onwards.
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The Racing Industry Reform Bill No. 2 - Regulatory Impact Assessment reflects the
assumptions made by the Department during the policy development process, with regard
to consistency with the New Zealand Bill of Rights Act 1990 (NZBORA).

The Ministry of Justice have subsequently provided advice to the Attorney-General on the
Racing Industry Bill’s consistency with NZBORA. If the Attorney-General agrees to waive legal
privilege, the advice will be able to be accessed at https://www.justice.govt.nz/justice-
sector-policy/constitutional-issues-and-human-rights/bill-of-rights-compliance-reports/.
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Executive Summary

Australian expert Mr Messara’s review of the New Zealand racing industry made numerous
recommendations for reform. The Government has accepted the need for reform, noting
that change is required to enable the racing industry to thrive. The New Zealand Labour
Party and New Zealand First Coalition Agreement included a commitment to support the
racing industry. The first tranche of changes to commence reform were made through the
Racing Reform Act 2019.

This Regulatory Impact Assessment (RIA) addresses proposals requiring legislative change
which are designed to implement the remaining reforms. Specifically, this RIA relates to the
set of proposals covered in a suite of Cabinet Papers titled:

e Overview of the Final Racing Industry Reforms;

e Governance of the New Zealand Racing Industry;

e Utilising Racing Industry Property to Support Industry Revitalisation; and

e New Products and Strengthened Harm Prevention and Minimisation for TAB NZ.

The sum of the proposals set out in this RIA build on the changes made through the Racing
Reform Act 2019 and take the steps needed to reverse the decline of the racing industry. It
does this in a number of ways. The proposals to restructure the governance of the industry
ensure it can make the hard, commercial decisions that are required to enable a sustainable
industry. The property proposals empower the industry to consider how best its property
assets can be capitalised to support quality racing products and infrastructure. The wagering
proposals provide opportunities for TAB NZ to introduce new products (and increase its
revenue) balanced with the need to ensure that harm to New Zealanders is minimised.

These proposals, taken individually, will not fully achieve the vision the Messara Report set
out. For example, changing the governance structures without enabling the property
proposals will not enable better quality racing infrastructure. Increasing revenue through
new wagering products will not, without governance changes, lead to racing codes investing
more in infrastructure. It is necessary that the proposals be introduced together to achieve
the successful reform of New Zealand’s racing industry.
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Governance Arrangements

The industry needs to make hard decisions to ensure it is sustainable in the long run; the
proposed changes give the industry the ability and incentives to make these decisions. This
section provides options on the most appropriate organisational form of the entities within
the racing industry, the TAB NZ, the racing codes, racing clubs, and the integrity system. The
preferred options include the transition of the Racing Industry Transition Agency (RITA) to
TAB NZ, as a standalone betting operator with RITA’s racing functions devolving to the racing
codes. It also includes the creation of the Racing Integrity Board (RIB), an independent entity
that will oversee all integrity activities, including the adjudication, investigation and
prosecution functions. In addition, it considers the need for the Minister for Racing to
influence the racing ecosystem in future.

Racing Industry Property

This section provides options that are intended to maximise the contribution that racing
industry property can make to supporting the racing industry, to ensure long-term industry
viability. Two key objectives have been identified which have guided policy development
related to property and are intended to guide the industry in the future. These are that the
value of racing industry property should be retained in the industry, and racing property
should be used for maximum industry benefit.

The Department of Internal Affairs’ (the Department) approach has been that reform should
seek to minimise the extent of intervention necessary to deliver the required reform
outcomes. After analysis the Department has agreed with the Ministerial Advisory
Committee for Racing (MAC) position that one of the most intrusive proposals of Messara
(i.e. to vest all club property in the industry) would be an over-reach and is not necessary.
However, the least intrusive option, a negotiated Future Venue Plan (FVP) process, where
agreement is reached between codes and clubs, on its own is unlikely to achieve the
outcomes the reforms seek to achieve. The least intrusive measure that will deliver the
required outcomes is still a significant statutory response that will impact on property rights
of racing clubs.

9(2)(h)
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New Wagering Products

While current legislation limits what products TAB NZ can offer, New Zealand customers can
access a large range of wagering and gambling products through offshore gambling
operators. Offshore gambling operators do not have to adhere to the same regulatory
requirements and restrictions that TAB NZ does, nor do they contribute as much to New
Zealand’s economy. The proposals in this section consider the introduction of new products
as a way to increase revenue for the racing industry, balanced with the Government’s
responsibility to minimise harm from gambling.

How to read this report

This RIA analyses a range of proposals that aim to address the decline of the racing industry.
To avoid duplication, the problem definition and objectives (Section 2.1) and information on
current relevant regulatory systems (Section 2.2) are set out up front and are not duplicated
for each proposal. The remainder of Section 2, options identification (Section 3), Impact
Analysis (Section 4) and Conclusions (Section 5) are completed separately for each set of
proposals.

The sections on Implementation and operation (Section 6) and Monitoring, evaluation and
review (Section 7) cover all proposals.

List of abbreviations

Organisation, Legislation, Titles, Name, etc: Shortened language to be used:
Department of Internal Affairs “The Department”
Future Venue Plan “FVP”

Gambling Act 2003 “The Gambling Act”
Greyhound Racing New Zealand “GRNZ”

Harness Racing New Zealand “HRNZ”

John Messara’s “Review of the New Zealand Racing “The Messara Report”
Industry”

Judicial Control Authority “JCA”

Ministerial Advisory Committee for Racing “The MAC”

Minister for Racing, Rt Honourable Winston Peters “The Minister for Racing”
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National sporting organisation

IINSO"

New Zealand Racing Board

”NZRB"

New Zealand Thoroughbred Racing

“NZTR”

Offshore betting charges

“offshore charges”

Offshore gambling operators

“offshore operators”

Offshore Racing and Sports Betting Group

“The Working Group”

Point of Consumption tax

IIPOCII

The Betting Levy (totalisator duty)

“The Betting Levy”

Racing Act 2003

“The Racing Act”

Racing Amendment Bill (withdrawn)

“The discharged Bill”

Racing Reform Act 2019

“Racing Reform Act”

Racing Reform Bill 2019 No. 2

“Bill No. 2”

Racing Industry Transition Agency “RITA”
Racing Integrity Unit “RIU”
Racing New Zealand “RNZ”
Sport New Zealand “Sport NZ”
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Racing Industry Reforms Bill No. 2

Advising Agency Department of Internal Affairs

Decision sought Agree to the creation of TAB NZ with appropriate governance and
accountabilities as the sole betting provider for racing and sports;
the transfer of racing functions and related accountability
requirements from the Racing Industry Transition Agency (RITA) to
racing codes; the creation of the Racing Integrity Board (RIB); the
creation of reserve powers for the Minister for Racing to intervene
if necessary.

Agree to update the purpose of the Racing Act to include that
racing property should remain in the industry, and be used for
maximum industry benefit; changes to wind-up provisions of
racing clubs; the introduction of legislative provisions to support
commercial negotiations between race clubs and codes, including
a statutory process to decide on the use of surplus assets if
agreement cannot be reached.

Agree to update the purpose of the Racing Act to strengthen its
focus on harm minimisation; the scope of new wagering products
can be considered within the Act; the introduction of an approval
mechanism to consider rules for new wagering products; provide
TAB NZ exclusive rights to Intellectual Property in the Australian
and New Zealand market.

Proposing Minister Minister for Racing

Summary: Problem and Proposed Approach

Problem Definition: What problem or opportunity does this proposal seek to address? Why
is Government intervention required?

In April 2018, the Minister for Racing advised Cabinet of his concerns regarding the decline
of the racing industry and threats to its ongoing viability as a major industry and important
contributor to New Zealand’s social and cultural fabric. An industry expert, John Messara,
was commissioned to assess the racing industry and his report (the Messara Report)
concluded that these threats included:

e competitive inroads into the betting industry from offshore;

e agovernance structure that did not sufficiently focus on driving commercial activities
that support the industry; and

e the large number of racing venues and the challenge of upgrading facilities and
addressing chronic underinvestment.

The Minister for Racing initiated a reform programme based on the recommendations of the
Messara Report, with ambitious timeframes. The Government committed to reform the
industry to address these issues recognising that it is in the Government’s interests to
revitalise the racing industry. Increased employment opportunities, support for provincial
communities and an increase in the industry’s contribution to the economy, will increase the
Crown’s taxation revenue from the industry. The racing industry’s importance to the New
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Zealand economy, including provincial communities and businesses, reinforces the case for
government intervention.

The New Zealand Labour Party and New Zealand First Coalition Agreement includes a
commitment to support the racing industry. The Government has “agreed to the overall
intent of the Messara Report as providing the best approach to delivering a New Zealand
Racing Industry that is financially sustainable, internationally recognised and competitive”
[CAB-19-MIN-0168.02 refers]. The Racing Reform Act 2019, that came into force on 1 July,
was the first step of a programme to reform the racing industry structure, governance,
operations and funding in order to make the industry sustainable and support its continued
significant contribution to the New Zealand economy. The changes that resulted from the
Racing Reform Act were:

e the reconstitution of the New Zealand Racing Board (NZRB) as the Racing Industry
Transition Agency (RITA), which is responsible for managing the transition phase and
the existing functions of the former NZRB;

e providing the ability to collect revenue from offshore betting operators;
e progressively repeal the totalisator duty (betting levy); and

e removing distribution formulas to racing and sports codes from legislation and create
powers to set the formulas in regulation.

The remaining reforms are addressed in a suite of Cabinet papers that seek policy decisions
for the Government’s final legislative response to the Messara Report. These decisions will
inform the Racing Reform Bill No. 2, and include:

e the future state organisational form and governance arrangements of the racing
industry, to enable a racing ecosystem that is fit for purpose;

e enabling racing industry property to be utilised for the benefit of the industry as a
whole;

e strengthening the Racing Act’s focus on harm prevention and minimisation; and

e introducing an approval mechanism to comprehensively consider rules for new
products.

The Minister for Racing has given tight timeframes for these reforms, given the state of the
industry and Messara’s analysis calling for urgent action. The Racing Reform Act initiated a
transition period. However, it is this next phase, which builds on the changes made through
the Racing Reform Act, that will achieve the desired results. Given these timeframes and
government support for the Messara Report, the Department has limited its consideration of
ways to ensure the future viability of the racing industry to the Messara recommendations
or similar alternatives that achieve the outcomes sought.

Future State

The Department has approached consideration of reform proposals with the view to
whether they will deliver the following desired future state.

1. Overall reforms: A New Zealand racing industry that is financially sustainable,
internationally recognised and competitive.
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2. Production cycle: New Zealand has a reputation both domestically and internationally,
for delivering high performing animals that attract investment.

3. Industry governance: Industry governance is future-focused and is known for making the
tough decisions for the industry.

4. Consumer: The New Zealand betting provider is internationally competitive and both
meets and exceeds the expectations and requirements of the New Zealand consumer.

Proposed Approach: How will Government intervention work to bring about the desired
change? How is this the best option?

The industry is facing significant challenges. Through a combination of generational change,
a loss of social licence, and competition with other forms of entertainment, the racing
industry is in decline. In addition, industry assets are not managed appropriately, or utilised
to their full potential. The current structure of the industry means it does not have the ability
to respond to these challenges. RITA currently does not have the ability to adapt to the
strong international online gambling market as the Racing Act restricts what products RITA
can offer. In the 16 years since the Racing Act was passed technology has developed
significantly and the legislation does not reflect this new market. This restriction allows New
Zealand consumers to gamble with offshore providers who are not bound by New Zealand'’s
regulatory system, in particular relating to minimising gambling harm.

The industry is also unable to respond to the challenges that the highly devolved governance
structure has created. The Department considers that the racing industry is built on two
foundational elements: a strong community focus, and a commercial focus. However, the
tension between these two elements could be seen as a significant contributor to industry
decline. Clubs act as silos and in many cases their actions benefit the local interest, to the
detriment of the wider industry.

This decline of the wider industry, over time, will lead to negative impacts on local
communities. There is recognition in the industry that rationalisation and better use of
significant assets is required. Messara noted the racing codes’ plans for the reduction of
venues that will receive races. However, codes are unable to utilise these valuable yet highly
underutilised assets, for the benefit of the wider industry, unless agreement can be reached
with the relevant club. Messara recommended legislation be amended to clarify that racing
clubs are part of a wider industry, and their assets should remain within that industry.

Previous attempts at reform have failed to address this property issue. Negotiated solutions
between codes and clubs would require no regulatory measures and are normally preferred.
However, the Department recognises that the Government has already committed to a
reform and revitalisation of the racing industry. Further, the Department acknowledges that
negotiated solutions regarding venues provides no certainty of decisions being reached that
would enable industry revitalisation. Therefore, if the Government wants to provide that
certainty, then some form of regulatory support appears necessary. That proposed support
raises concerns regarding intrusion into property rights of clubs (and to an extent the
interests of some local communities) which government must balance against the needs of
the industry and the wider social and economic benefits that are expected to result. The
property-related statutory powers provided through these reforms are intended as a
‘backstop’, to be utilised only when negotiations fail to reach agreement.
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The Department considers that these reforms provide the industry with the most
appropriate tools to counter the challenges it faces.

Section B: Summary Impacts: Benefits and costs

Who are the main expected beneficiaries and what is the nature of the expected benefit?

The main beneficiaries will be racing industry stakeholders including the three racing code
bodies, some racing clubs and industry participants — owners, trainers, jockeys and breeders.
National Sporting Organisations (NSO) and domestic sports in New Zealand will also benefit
from the changes. The industry will benefit financially over time, as stakeholders receive the
benefits of better outcomes through improved governance structures, increased efficiencies
and new revenue streams. This will have a flow-on effect to industries that service the racing
industry. Wider beneficiaries include the individuals and communities that derive enjoyment
from the racing industry.

The new proposed governance structures provide that the sole betting operator for racing
and sports, TAB NZ, is independent from the industry at a decision-making level. This will
allow the TAB NZ to focus on its success as a commercial entity, with its key function being
the maximisation of profits, subject to ensuring the risk of problem gambling and underage
gambling is minimised. Proposed changes to the racing integrity system also provide it with
independence from the racing industry, which the Department considers is an important
component in growing confidence in the racing product.

The racing industry will benefit from changes regarding industry property; assets will be
retained in the industry and will be used more effectively. Clubs that own retained venues
will benefit, to varying degrees, from decisions made by the codes regarding prioritisation
and level of investment; in addition, these clubs will benefit as modernised venues will
require less maintenance. The overall industry will benefit over time as more appropriate
venues and upgraded tracks will provide for an increase in betting and non-betting revenue.
As thoroughbred racing clubs own the majority of the racing venues, thoroughbred clubs will
receive the most benefit. However, all clubs will benefit, as some venues are shared by more
than one code, and betting profits are distributed to all racing and sporting codes.

An approval mechanism to introduce new wagering products will provide an increase in
revenue by giving the industry the ability to increase profits in an environment where
betting preferences have shifted to lower-margin products. It will also increase the onus on
TAB NZ to create the safest possible products, by requiring that harm minimisation is
prioritised.

Where do costs fall?

Direct costs associated with these reforms will largely fall to the industry. These include costs
associated with:

e transition of RITA to TAB NZ, and formation of the Racing Industry Board (RIB);

e progressing with the Future Venue Plan (FVP), specifically the cost to appropriately
assess each venue to determine if it is beneficial to retain or declare surplus. These will
be shared by codes and clubs; and

e potential legal challenges to outcomes from the FVP, for relevant codes and clubs.
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Additional costs to codes may result when codes do not act in the collective interest. Codes
will be jointly and severally responsible for collective action of the industry. Where a code is
not acting in the collective interest the Minister will be able to appoint a Commissioner and all
codes will be levied for the associated costs. This potential cost will act as an incentive for all
to work together to reach agreement.

Codes and clubs will bear the cost of the proposed statutory process to resolve the utilisation
of surplus property when agreement cannot be reached by negotiation. Where a club has a
venue declared surplus and is then vested in the code against its wishes, it will bear the cost
of the asset loss, although these assets would not have been retained if the club was wound
up. Clubs with surplus venues will bear the cost of any non-land assets they own that become
redundant once a venue is surplus and has been transferred or sold, unless they sell, re-
purpose or transfer assets to support their racing at retained venues.

Any costs that arise from clubs whose venue is declared surplus, related to their relocation to
an alternative venue, may be provided from the funds realised from the sale of the surplus
venue, if they do not have sufficient funds to relocate. Indirect costs may arise for club
members and members of the public, relating to the need to travel further to attend race
meetings because their nearest venue has closed. A further indirect cost would be if any
existing clubs decided to discontinue because they no longer had a ‘home’ venue.

Communities surrounding venues declared surplus will be negatively affected, given these
venues may have been used for non-racing purposes. There is a cost to individuals or groups
who are required to travel further to an alternative venue, and a potential increase in costs
for rental of the alternative venue. There is also a social cost regarding potential loss of
opportunity to volunteer or participate in activities based at the venue, particularly if no
suitable alternative venue can be found. The proposed new wind-up provisions will also
impact on potential future gains for charities and incorporated societies, who will no longer
benefit from the dissolution of a racing club.

Indirect costs may fall to communities and individuals if wagering proposals result in increased
harm as a result of gambling activities. This risk is both recognised and addressed via
strengthened harm prevention and minimisation measures. This is being achieved by
increasing the onus on TAB NZ to create the safest possible products, by requiring that harm
minimisation is prioritised both through:

e updating the purpose of the Racing Act to strengthen its focus on harm prevention and
minimisation; and

e introducing an approval mechanism to consider new rules that will include a
requirement to explicitly set out how harm will be minimised and prevented.

TAB NZ is mostly self-regulating. It is in TAB NZ’s best interest to be seen to be adhering to
requirements in the delivery of its existing products to enable it to continue to be positioned
to seek to expand its product offering over time.
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Costs to government are expected to be minimal. Budget sensitive

What are the likely risks and unintended impacts, how significant are they and how will
they be minimised or mitigated?

The racing industry has failed to achieve success from past initiatives to revive the industry.
In addition, there is a risk that by not implementing the full package of recommendations
proposed by Messara, the racing industry will be unable to realise the full benefits Messara
estimated. The Department considers these reforms, through the Racing Reform Act and the
proposed second Racing Reform Bill, are of a significant scale to achieve real benefits for the
industry.

Timing

Reforms of the magnitude as that being undertaken in New Zealand’s racing industry would
normally entail a longer policy development process than has been the case. For these
reforms, a longer time period was not deemed appropriate because the Messara Report
confirmed that intervention was required immediately to address the decline of the racing
industry. This risk was mitigated to some degree through the expert advice of John Messara,
who has form in having transformed the New South Wales racing industry, and further

through the Ministerial Advisory Committee for Racing (MAC?), whose range of skills were
deployed to consider the Messara Report and how to operationalise it Budget sensitive

Governance proposals

There is a risk associated with the transfer of responsibilities from RITA to the racing codes,
specifically that the codes will not be adequately prepared to take on the new functions
within the timeframe given. This would result in the codes failing to carry out their
responsibilities in the way intended, or not at all. In addition, the changing functions of the
codes, clubs and TAB NZ may result in some teething problems as the new roles are bedded
in. This raises the risk of poor decision-making as the entities become familiar with their new
responsibilities.

It is the intention of the reforms to give the codes the power to make the tough decisions for
the industry, with limited government involvement. The risk associated with this degree of
autonomy is mitigated by the ability for government intervention through the proposed
Ministerial powers.

1 The MAC consists of members with a broad range of relevant expertise, including of the racing industry. It
was established by the Minister for Racing in January 2019
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Property proposals

There is a risk that the proposal to give codes the power to wind-up a club that is not racing
will be found to be inconsistent with NZBORA. The wind-up of a club by a code may be seen
as contrary to natural justice, as the code is both the decision-maker and the body that will
benefit from making the decision, as the property owned by the club will vest in the code.
The actual conflict of interest is limited to the fact that the code will control which venues
are refurbished with the proceeds from wound-up clubs and is partly mitigated by the codes
having clear prioritisation criteria for venue projects, to provide the optimum return for the
industry. Codes are ‘owned’ by their members, the clubs, which can exercise control through
governance and votes at Annual General Meetings.

It should be noted that the proposed transfer of property from a race club to its parent code
is a transfer from one incorporated society to another. Both organisations are not-for-profit
entities, so the transferred property will continue to be used for not-for-profit purposes
within the racing sector.

9(2)(h)

Unintended impacts might also include less or lost engagement from current volunteers
involved in venues that might be declared surplus; with this there is a risk that the affected
communities are not adequately consulted and do not have the ability or opportunity to
voice their concerns. The FVP negotiation process involves the club directly, whose members
come from the affected community. It is the club’s responsibility to consider whether there
are non-racing interests in the venue (given their knowledge of who uses the venue), and if
they should be involved in the process. The Minister has the ability to specify the conditions
of the FVP process if community interests are not sufficiently recognised. The statutory
process includes an independent reviewer who can consider the venue’s value to the
industry, club and community.

There could be lower racing participation by members of communities that have
traditionally only attended local venues which might be rationalised under the reform
proposals. These risks exist under the status quo option because, if as expected by Messara,
more and more smaller venues fall into disrepair and lose races then volunteers and
members of local communities will experience similar impacts to those of the reform
proposals, though those impacts might not be felt in the short or even medium term.

If clubs from venues that would be rationalised can continue racing at better, more fit for
purpose, venues, then the volunteers that operate and support those clubs would still have
opportunities to provide services. If, as anticipated, overall racing volume increases there
will be an expanded need for club volunteers to support racing activities. Some members of
local communities might need to travel further to participate at the retained venues, but as
racing volume increases there will be more opportunities for them to attend races, and for
owners, more opportunity to bring additional income back to their community. The
communities closest to the retained venues will also have increased opportunities to
participate without added travel.
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Racing communities are often clustered around racecourses, therefore there might be some
migration of service industries, including stables and trainers. If these services remain in situ,
they will experience higher logistics costs, however this may be offset by the increase in
prizemoney to owners, which will in turn benefit these connected services. Communities
with venues that might be surplus may lose some economic activity as well as events that
form part of the broader local event calendar. There is no clear mitigation for that impact
other than communities developing replacement events at alternative venues.

Wagering proposals

The potential revenue to be realised via additional wagering products and by the TAB NZ
‘winning’ customers who currently use offshore betting operators cannot be determined.
This uncertainty creates a number of risks. Firstly, the TAB NZ may not be able to create the
additional revenue needed to support revitalisation of the industry. The reforms will create
an environment that enables TAB NZ to be successful and the Department considers the risk
that it will not generate sufficient new revenue is moderate to low.

More wagering products and more wagering overall is one of the expected results of the
reform, however this brings a risk that harm increases. This is an acknowledged tension
between increasing competitiveness while minimising harm arising from gambling. The
reforms seek to balance this tension in favour of minimising harm measures such as
increasing the onus on TAB NZ to create the safest possible products, by requiring that harm
minimisation is prioritised. The proposed approval mechanism for new wagering products
would require new products to be approved by the Minster for Racing, based on a set of
criteria that include considering gambling harm.

Identify any significant incompatibility with the Government’s ‘Expectations for the design
of regulatory systems’.

With the exception of those related to property, the proposals are consistent with the
Government’s ‘Expectations for the design of regulatory systems’. 9(2)(h)

The
Department’s support for these options are based on proportionality; the preferred options
have the lowest adverse impact while enabling the wider reform objectives to be achieved.

Mechanisms are included to minimise the impact on clubs and communities with surplus
venues, including allowing for a negotiated process and only if that fails would a statutory
intervention be considered. The proposals include some offsetting measures such as the
ability for codes to agree on distributions to clubs to allow them to race at retained venues
and to communities if they have a valid interest in a surplus venue.

The regulatory regime and associated processes related to property are expected to be the
most contentious. Transfers of assets without compensation within a sector have
precedents, including in the health and local government sectors. However, those examples
related to the transfer of public property, not private property.
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Section C: Evidence certainty and quality assurance

Agency rating of evidence certainty?

The Department has taken the evidence and the propositions from the Messara Report as
being a well-informed expert view on the problems of the industry and its solutions. The
MAC examined the Messara Report’s proposals and its findings are set out in its Final Report
on the Review of the New Zealand Racing Industry.

The Department has a high level of certainty regarding the problem identification by
Messara. The Department has less certainty regarding the balance of costs and benefits at a
local level but is more confident regarding the balance (if not quantum) of benefits and costs
at a regional and national level. Overall, the Department considers the benefits both
outweigh and justify the costs regionally and nationally but locally there may be clubs and
communities for which the benefits do not outweigh the costs at least in the short and
medium term.

Quality Assurance Review Agency

Department of Internal Affairs

Quality Assurance Assessment

Partially meets

Reviewer Comments and Recommendations

The RIA sets out the basis for reforms of the racing industry founded on three key elements:
governance reform, new wagering products and property proposals.

Governance reform is largely based on the recommendations of the Messara report, in
devolving responsibilities to the racing codes so that TAB NZ can have a commercial focus on
increasing income from wagering. The governance reform is intended to provide an industry
which operates without the need for government intervention but retains Ministerial
powers to take action if necessary. It will be important for the legislation to clearly set out
the principles which will determine whether and when Ministerial intervention is necessary
or desirable.

The new wagering products are intended to narrow the gap between TAB NZ and offshore
providers, and the RIA notes that the expected benefits are uncertain and the evidence
certainty for them is low.
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The property proposals are also largely based on the recommendations of the Messara
report. The RIA notes that the proposals involve interference with the property rights of
racing clubs. This raises issues under the New Zealand Bill of Rights Act 1990, including
whether such interference can be justified, and a risk of litigation. Time constraints have
limited the ability to fully investigate the impacts on the clubs concerned and their
associated communities. The limitations affect the assessment of likely benefits and the
evidence certainty that net benefits will accrue. Cabinet has noted that care needs to be
taken to shift the industry balance towards a commercial focus while still acknowledging its
community underpinning and it is important that implementation of the reforms meets both
these objectives. Stakeholders were consulted on similar proposals in the Messara report,
which attracted widespread negative comment. The alternative proposals set out in this RIA
have not been consulted on publicly and engaging openly with stakeholders throughout the
process will be critical to the prospects of success for the reforms.
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Impact Statement: Racing Industry
Reforms

Section 1: General information

Purpose

The Department is responsible for the analysis and advice set out in this RIA, except as
indicated. The analysis and advice have been produced for the purpose of seeking final
decisions by Cabinet to proceed with policy changes that will continue the process of
reforming the New Zealand racing industry. This RIA analyses options for a new governance
model that will deliver the desired racing ecosystem, options to resolve a number of
property issues that are contributing to the decline of the industry, and options to introduce
new wagering products.

Key Limitations or Constraints on Analysis
Scoping of the problem

The Minister for Racing commissioned Mr Messara, an Australian expert on the racing
industry, to conduct an independent, high-level assessment of the state of the New Zealand
racing industry and provide recommendations, supported by research, for reform. Mr
Messara delivered his report, Review of the New Zealand Racing Industry (the Messara
Report) in August 2018. Mr Messara concluded that the racing industry had declined over
time and was now at a tipping point. He considered that, without intervention, the industry
was at risk of suffering irreparable damage. He provided a set of recommendations he
considered would address the decline.

This RIA uses the information and evidence set out in the Messara Report to identify the key
areas of improvement needed to revitalise the industry. Mr Messara has expert knowledge
of the thoroughbred racing industry in Australia and has a demonstrated ability to
investigate and report on areas for improvement based on his work with New South Wales
(NSW) racing. His information and advice, as well as his recommendations, have also been
examined by the MAC.

Public consultation on the recommendations of the Messara Report

Consultation was carried out on the recommendations of the Messara Report in September
and October 2018, with over 1,700 submissions received. The majority of submitters on the
proposed reforms agreed that fundamental sector reform is required.

Ministerial Advisory Committee for Racing/RITA

In December 2018, the MAC was established with the purpose of supporting racing industry
reform by analysing and prioritising, and providing a plan to operationalise, those
recommendations that the Messara Report identified as the main drivers required for
successful industry reform. The MAC was created as a precursor to the establishment of
RITA. The MAC was made up of individuals with extensive knowledge of the racing industry
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and its drivers and influences in the New Zealand context, alongside a range of commercial,
governance, legal and financial expertise.

The MAC gathered and analysed a wide range of inputs and carried out engagement,
investigation, and analysis about the effects of specific proposals. It consulted with the three
racing codes and the NZRB (prior to the transition to RITA) on the transfer of responsibilities
from the NZRB to the codes and what is required in order for this to happen, the role (if any)
an organisation such as Racing NZ should play, the options for outsourcing and the
assignment of Intellectual Property. The MAC also engaged external analysis on the integrity
functions of the racing industry.

The MAC provided advice to the Minister for Racing through an Interim Report in February
2019, and a Final Report delivered in June 20192. The MAC’s views on the specific proposals
contained in this RIA have been taken into account. As of 1 July 2019, RITA has been
consulted on the proposals within this RIA.

Limitation on options under consideration

Analysis of options limited to the recommendations of the Messara report

The options analysis is limited to consideration of the recommendations of the Messara
Report, and pragmatic alternatives that may achieve the outcomes sought. In April 2019
Cabinet “agreed to the overall intent of the Messara Report as providing the best approach
to delivering a New Zealand Racing Industry that is financially sustainable, internationally
recognised and competitive” [CAB-19-MIN-0168.02 refers].

Whilst the Messara Report identifies the components that make up a sustainable future
state, it is not explicit about what is required to get there. The MAC were subsequently
tasked, through their Terms of Reference, with the scoping up of a detailed plan to
operationalise the Messara Report. The MAC examined the proposals that Messara made
about restoring the racing industry to sustainability and viability and considered how to
operationalise the recommendations. The Department has consulted with the MAC, and
subsequently RITA, throughout this process. The Department has taken their views, as
industry experts, into account in the development of the options to address the identified
problems.

Quality of data and evidence

The Department has taken the evidence and the propositions from the Messara Report as
being a well-informed expert view on the problems of the industry and its solutions. The
Department has not independently verified the evidence and propositions due to time
constraints. That information has been subject to further due diligence and examination by
New Zealand industry experts, through the MAC and RITA.

2 The MAC Final Report is yet to be released. The MAC Interim Report is available at
https://www.dia.govt.nz/diawebsite.nsf/Files/Racing-Review/Sfile/Interim-Report-of-MAC-on-the-Review-of-
the-New-Zealand-Racing-Industry.pdf
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The Department is satisfied that in broad terms Messara has correctly identified the causal
factors for the decline of the industry. The Department also agrees that without significant
action the decline will continue. The Department is less sure how serious the decline will be
and whether the industry might, without intervention, arrive at a position where it can
function sustainably. The Department has a higher degree of confidence that non-
intervention will result in a smaller racing industry, with fewer and more run-down venues
and lower overall participation in racing activities. The Department therefore agrees with
Messara’s proposition that intervention is necessary to prevent the industry declining.

Scope of this RIA

This RIA covers proposals that form the Racing Reform Bill No. 2 (Bill No. 2).
Limited understanding of financial implications

At this time, the Department is unable to accurately quantify the broader monetised
benefits of the changes being proposed in this RIA. The monetised benefits from the
property proposals are subject to commercial decisions from the industry, therefore the
Department cannot pre-empt these decisions. However, the implications in terms of capital
transactions are substantial. The uncertainty both of financial costs and benefits is a risk
factor that must be considered when assessing the suite of proposals and the case for
intervention.

Timing

Because of the current state of the racing industry and the need for urgent change, the
Minister for Racing has set a tight timeframe to achieve the reforms. This puts some
constraints on the depth of analysis that the Department has been able to apply to the
proposals in this RIA.

Responsible Manager (signature and date):

Raj Krishnan
General Manager
Policy Group

Department of Internal Affairs
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Section 2: Problem definition and objectives

2.1 What is the context within which action is proposed?

Sections 2.1 and 2.2 provide context and information on the regulatory framework for all
the proposals in this RIA.

The Racing Industry

1.

The racing industry was responsible for generating more than $1.6 billion in the
2016/17 year®in value-added contribution to the New Zealand economy. It consists of:

e RITA (as at 1 July 2019%)

e Breeders and rearers of foals and pups (6,612)

e Racehorse and greyhound owners and trainers (27,385)
e The three codes of racing (thoroughbred, harness and greyhound)
e Racing clubs (117)

e Jockeys and Drivers (614)

e Industry staff (12,745)

e Volunteers (10,810) °

e Racing Integrity Unit

e Judicial Control Authority

o New Zealand Laboratory Services.

RITA, established in 2019 under the Racing Reform Act, has the role of administering
all racing and sports wagering in New Zealand via the TAB (the NZRB’s betting brand)®.
It has a statutory monopoly in offering racing and sports betting in New Zealand. It
makes the majority of its income from race and sports betting, with the proportion of
revenue gained from sports betting growing year on year. The majority of profits are
distributed back to the three racing codes and some profit is also distributed to
selected NSOs. RITA also has functions relating to racing industry development as well
as managing the transition to the new racing industry structure.

Racing is an industry built on two foundational elements:

e astrong community focus - much of the infrastructure supporting the industry is
governed through community governance arrangements (this includes those who
are involved with racing clubs and the upkeep and utilisation of venues, some of
which are small and remote); and

e acommercial focus —the revenue from betting, gaming, publicity and broadcasting
of racing and sports events and the breeding and training of animals, which in turn
flows through to many involved in these activities.

3 |ER (February 2018) Size and Scope of the New Zealand Racing Industry. Commissioned by the NZRB.

4 Any reference to RITA that concern the period prior to 1 July 2019 refer to the NZRB.

5> All figures listed are from the 2018 Size and Scope of the New Zealand Racing Industry Report.

6 n addition to administering all racing and sports wagering in New Zealand, as of 1 July 2019 RITA is also

responsible for transitional governance as the industry prepares for the new future state.
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4.  The Department considers the tension between these two elements could be seen as a
significant contributor to industry decline. For example, much of the asset base is
community governed and not necessarily effective in driving strong asset management
through the overall ‘industry balance sheet’. The large number of regional and local
facilities require additional maintenance and improvement, which is a cost to the
whole industry that draws on revenue that the industry should be applying to
improving prize money.

5. Previous attempts at reform have failed to effectively manage these tensions —
including the governance changes made in 2003’. For example, in reviews in 1965 and
1970 (with the McCarthy Royal Commission on Racing), the number of small clubs in
regions led to the conclusion that “the industry’s finances demand a reduction in the
spread of money spent on maintenance and improvements on an excessive number of
racecourses”®. Despite these reports, a reduction in the number of racing venues has
been strongly resisted and has not been achieved. The Minister has a view that change
has not happened through lack of a ‘dislodgement event’ to initiate it. Messara
identified an industry in a critical state and prescribed a significant response.

What the data shows

6. Figures from a 2010 NZRB-commissioned report? indicated that racing generated
around $1.6 billion in economic value. This is the same value as reported for the
2016/17 year, reflecting a loss of value in real terms of around 11 percent.

7.  After providing for distributions, the NZRB experienced losses over four of the last
seven years, with total losses outweighing costs. The loss in 2017/18 came about as a
result of a planned increase in distributions to the racing codes. NZRB noted that its
strong balance sheet supported this distribution, and expected the balance sheet to
grow as a result of future profitability driven by NZRB’s strategic initiatives. These
initiatives included several that required legislative changes, for example, the offshore
charges that were included in the withdrawn Racing Amendment Bill 2017. These
initiatives will be delivered in part, with the Racing Reform Act, and with the wagering
product changes planned for Bill No. 2.

7From 2003, the NZRB has had the role of overall industry development as well as TAB operations. Prior to this
(between 1971 and 2003) the TAB was a separate entity.
& Quoted in the Messara Report, page 44.

°1ER (February 2010) Size and Scope of the New Zealand Racing Industry. Commissioned by the NZRB.
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$(million)

Net profit/loss of NZRB after distributions - 2011/12 - 2017/18
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The NZRB has some characteristics of an industry-owned cooperative (for example,
Fonterra) where a focus is on maximising pay-outs to ‘shareholders’ rather than
investing in future profitability. Despite this, Messara argued that the NZRB is not
delivering sufficient returns to the racing industry to ensure its ongoing viability.

There are flow-on impacts of diminishing returns

o.

10.

Although total revenue has been increasing, betting profit margins reduced from 14.4
percent in 2008/09 to 12.7 percent in 2017/18.

Net betting margin - 2011/12 - 2017/18
15.00%

14.50%

14.00% ‘\‘\\
13.50%

13.00% \\

12.50% ‘_?—4
12.00%

11.50%

11.OOOA) I I 1 1 1 I 1
2011/12 2012/13 2013/14 2014/15 2015/16 2016/17 2017/18

The main reason for this has been a shift in customer preferences, away from
comparatively high-margin totalisator (tote) betting on races and towards lower
margin fixed odds betting on sports events. This declining net betting margin directly
impacts how much money can be distributed to the three racing codes and NSOs.

The Messara Report

11.

12.

In April 2018, an industry expert, Mr Messara, was commissioned by the Minister for
Racing to conduct an independent, high-level assessment of the state of the racing
industry and provide recommendations, supported by research, for reform.

Mr Messara is an Australian thoroughbred horse breeder and owner, and former Chair
of Racing New South Wales (Racing NSW). Racing NSW is the body established to
control and regulate the NSW thoroughbred racing industry. While Chair, he led a
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13.

14.

15.

16.

reform of NSW thoroughbred racing which increased total revenue and prize money.
Mr Messara has a good level of knowledge about the New Zealand thoroughbred
industry and a broad level of knowledge about the wider racing sector.

Mr Messara delivered his report in August 2018. It found the racing industry was in a
state of serious decline. It notes the decline has occurred over a long period of time
with industry confidence now at a tipping point, causing reduced commitment to
investment in racing and breeding and the continuing loss of key participants.

Mr Messara noted there are flow-on impacts from reduced revenue. Prize money is
low, so returns to owners are low (total returns to New Zealand owners were 22.9% of
costs compared to New South Wales owners which were 48.1%) and the industry lacks
money for reinvesting. Foal crops are declining (from 5,264 in 1994/95 to 3,448 in
2016/17), which inhibits future race field sizes, leading to less wagering and less
revenue to the racing industry. Industry infrastructure, such as racing tracks, is in a
poor state.

The Messara Report presented a suite of recommendations (attached as Appendix A)
that would deliver better governance and economic outcomes for the industry to lead
to a cycle of revitalisation, as pictured below:

Increased

Prizemoney

7 ™~

Increased
Returns to
Owners

Increased
Industry
Revenues

CYCLE OF
REVITALISATION

Incentives to
Invest in Horses
(buy & breed)

Increased
Wagering

Increased Race
Fields

The suite of 17 recommendations fall under four broad areas:

e the NZRB does not have sufficient scale to compete with global wagering operators
and its commercial activities should be outsourced;

e New Zealand has too many racing venues, the number should be reduced to free
up capital for sector investment;

e sector governance and financial arrangements need to change to create better
decision-making, greater accountability, and financial sustainability; and

e otherinitiatives that could increase sector revenues and efficiencies.
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17.

Public consultation was carried out on the Messara Report’s recommendations
between 13 September and 19 October 2018. There was a high level of interest, with
1,701 submissions received. The majority of submitters providing feedback on the
package of proposed reforms agreed that fundamental sector reform is required
including the industry’s main governance bodies: NZRB, NZTR, HRNZ and GRNZ.
Opposition was largely directed towards specific recommendations, as opposed to
general statements of opposition towards the package of proposed reforms. The
recommendation relevant to the proposals within this RIA that received the greatest
level of opposition was the recommendation to vest race club property to the codes.

The Ministerial Advisory Committee for Racing

18.

19.

In December 2018, the MAC was established by the Minister for Racing. Collectively
the members have experience, skills and knowledge about the racing industry as well
as extensive commercial and legal experience.

The MAC's role was to set a sense of direction for the intended racing reforms with a
particular focus on prioritising and operationalising those recommendations that have
been identified as the main drivers required for successful industry reform. To do this
the MAC gathered and analysed a wide range of inputs and carried out engagement,
investigation and analysis about the effects of specific proposals. The MAC provided
advice to the Minister for Racing, as set out in its Final Report. The MAC considered
Messara’s recommendations provide a strong framework for taking the racing industry
forward.

The risk of taking no action

20.

21.

22.

It is in the Government’s interests to revitalise the racing industry. This will lead to
increased employment opportunities, support increased public participation in racing
and an increase in the industry’s contribution to the economy. This in turn will increase
the Crown’s taxation revenue from the industry. Not proceeding with the reforms
risks that these gains won’t be realised and that the decline of the racing industry will
continue unchecked, possibly until it is no longer viable.

There is already a regulatory system in place for the racing industry to provide for:
organisation of the racing industry; for races on which betting may be conducted; and
the distribution of the proceeds from this betting to both the racing and sports codes.
However, the current structural arrangements are not allowing the necessary changes
required to revitalise the industry.

As noted above, previous reforms have taken place to address the decline of the racing
industry, but the magnitude of change required to get it back on track has not taken
place. Government intervention is needed because without a legislative mandate for
change, there is a risk that the required reforms will again not be implemented in full
and further decline will occur making any eventual intervention harder and with the
associated losses in the interim.
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Racing Reform Bill No. 1

23.

24,

25.

The Government has taken a phased response to the Messara recommendations. The
passing of the Racing Reform Act in June 2019 set up the governance structure
required to transition the racing industry to a financially viable future state, through
the reconstitution of the NZRB to RITA. It also introduced new revenue streams for the
industry. This included extending what sports RITA could provide bets on, progressive
repeal of the totalisator duty (betting levy), and the introduction of offshore charges.
When implemented fully these changes will go some way to re-establishing the
industry’s financial sustainability, however further reform is needed to fully realise the
racing ecosystem Messara envisaged.

The remaining Messara recommendations that require legislative change are
considered in this RIA. The proposals are intended to create a sustainable racing
ecosystem where: the successor to RITA can offer a broader range of betting products
in order to better compete with overseas betting operators; the racing codes take a
strong industry leadership role with control of the racing functions; and some racing
clubs are resourced to better manage their assets and create high-quality racing
products.

In turn, these changes will deliver worthwhile investment opportunities for owners
and participants, and quality products and experiences for consumers. However, the
full benefits described by Messara require the package of recommendations to be
implemented in full. A number of these recommendations have been implemented
through Bill No 1, and others will be implemented through the passing of Bill No. 2 and
through industry-led initiatives. Through the passing of Bill No. 2 TAB NZ could decide
to outsource in the future, a key decision Messara stated has the potential to provide a
one-off injection of funds for the industry, however this would require Ministerial
approval. As a result, the realised benefits will not be to the level Messara stated,
however given the majority of the recommendations are to be implemented, the
benefits are expected to be of a sufficient level.

Objectives guiding the reform of the racing industry

26.

27.

The Department worked with the MAC to develop guiding principles for the reform of
the racing industry. These are:

1. Overall reforms: The reforms are focused on delivering a New Zealand Racing
Industry that is financially sustainable, internationally recognised and competitive.

2. Production cycle: New Zealand has a reputation both domestically and
internationally, for delivering high performing animals that attract investment.

3. Industry governance: Industry governance is future-focused and is known for
making the tough decisions for the industry.

4. Consumer: The New Zealand betting provider is internationally competitive and
both meet and exceed the expectations and requirements of the New Zealand
consumetr.

The Government noted these principles [CAB 19-MIN-0168.02 refers], and this
framework was used as a guide for the Department’s analysis of the proposals in this
RIA. The Department identified specific criteria for some individual proposals to ensure
that option analysis is fit for purpose. The Department also considered the impact of

Page 24 of 114
BUDGET SENSITIVE



the reforms on natural justice and where relevant, what was the minimum
intervention needed to achieve the reform objectives.

Principle 1: the reforms are focused on delivering a New Zealand Racing Industry that is
financially sustainable, internationally recognised and competitive

28.

One of the purposes of the Racing Act is to promote the long-term viability of New
Zealand racing. Viability is important, because the racing industry is a significant
employer and contributor to the New Zealand economy, and an important part of New
Zealand’s social and cultural fabric. For example, there are currently 14,398 full-time
equivalent jobs sustained by the New Zealand racing industry. Almost half of these are
the direct result of racing industry activity, while the remainder are in industries that
produce and supply goods and services to the industry.!? The racing industry is
particularly important to many rurally-based businesses, as well as a focal point for
many provincial communities.

Principle 2: New Zealand has a reputation both domestically and internationally, for
delivering high performing animals that attract investment

29.

Changes to the industry will have a flow-on effect to this principle. Better utilisation of
racing industry property, specifically the modernisation of racing venues, will result in
an improved racing product, which will lead to increases in stakes for owners and in
turn attract investment to the breeding industry. An effective integrity system is also
central to the reputation of the racing industry.

Principle 3: Industry Governance: Industry governance is future-focused and is known for
making the tough decisions for the industry

30.

31.

32.

The racing industry contains a large number of entities with interests in racing. The
Messara Report identified a general concern that there needs to be strengthened
governance across many industry participants.

The entities which exist include the three racing codes, the racing clubs, the wagering
body (currently part of RITA) and the various judicial and integrity bodies. The
Messara Report noted concern that many of the appointees to the boards of these
entities do not have a sufficient future focus and that those in governance roles are
chosen more due to their industry knowledge than due to their management, business
or governance skills.

If the entities have more clearly defined functions and their boards are selected based
on a wider range of skills, then the industry will be better positioned to manage its
current and future challenges.

Principle 4: Consumer: The New Zealand betting provider is internationally competitive and
both meets and exceeds the expectations and requirements of the New Zealand consumer

33.

The future viability of the racing industry relies on increased betting revenue on racing
and sporting events. This can be realised through introduction of new products,
through an appropriate approval mechanism, and reducing racing venues to fund the
required upgrades for retained venues.

10 |ER (February 2018)
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34. Astrong and independent integrity system is also central to the future viability of the
industry; the consumer must have confidence in the racing product.

2.2 What regulatory system, or systems, are already in
place?
35. The racing regulatory system aims to:

e provide effective governance arrangements for the racing industry;

e provide for betting on the three racing codes (thoroughbred, harness, and
greyhound), and other sporting events;

e promote integrity in the racing industry;

e provide for the distribution of betting and gaming revenue to the racing codes and
sporting organisations;

e promote the long-term viability of New Zealand racing; and

e balance the future success and sustainability of the racing sector, with Parliament’s
general direction for controlled, responsible and safe gambling in New Zealand
(under the Gambling Act).

36. The racing industry and its functions are governed by the following statutes:

e Racing Act 2003;

e Gambling Act 2003;

e Anti-Money Laundering and Countering Financing of Terrorism Amendment Act
2017; and

e Animal Welfare Act 1999.

The Racing Act
37. The Racing Act is designed to deliver the following statutory purposes:

e provide effective governance arrangements for the racing industry;

o facilitate betting on thoroughbred, harness and greyhound races, and other
sporting events; and

e promote the long-term viability of New Zealand racing.

38. The processes, policies, regulations and rules applying to the racing regulatory system
relate back to these objectives. An important contributor to the achievement of the
systems objectives is bookmaking, which is the main source of income for the racing
industry.

The Gambling Act
39. The Gambling Act has three main principles. These are:

e communities benefit from the profits of gambling;

e gambling harm is minimised and the cost of mitigating harm is borne by the
industry; and

e gambling is authorised and conducted by trusted and reputable providers.

40. Alongside these principles, it is designed to deliver the following statutory purposes:

e control the growth of gambling;
e prevent and minimise harm from gambling, including problem gambling;
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41.

42.

e authorise some gambling and prohibit the rest;

e facilitate responsible gambling;

e ensure the integrity and fairness of games;

e limit opportunities for crime or dishonesty associated with gambling and the
conduct of gambling;

e ensure that money from gambling benefits the community; and

e facilitate community involvement in decisions about the provision of New Zealand
racing.

Regulatory oversight in this area is critical because gambling can cause harm. Harm
from gambling can include (but is not limited to): relationship breakdowns; depression;
suicide; reduced work productivity; job loss; bankruptcy; and various types of
gambling-related crime including family violence, and crime committed to finance
gambling. There are also ‘ripple effects’ — that is harm can, and often does, extend
beyond gamblers to encompass family members, whanau, friends, employers,
colleagues and whole communities.

The regulatory framework is in place to minimise this harm (particularly that caused by
problem gambling) as well as ensure the integrity of games and reduce opportunities
for crime and dishonesty. Another important regulatory role is having a framework to
support communities to benefit from some of the gambling revenue.

Competing interests of the Racing and Gambling Acts

43.

44,

The Gambling Act and Racing Act operate together at the centre of New Zealand’s
statutory framework for regulating gambling. The Department acknowledges there are
significant but potentially competing objectives in these Acts. One is that the future
success and sustainability of the racing sector relies, in the main, on revenue from
betting as its main income stream. The other is government’s general direction for
controlled, responsible and safe gambling in New Zealand which is focused on
minimising harm from gambling and contributing to communities.

There is recognition of the potential for harm from the racing industry’s betting
activities through, for example, the application of a problem gambling levy and the
allocation of funding from the progressive repeal of the betting levy introduced in the
Racing Reform Act. The Department also recognises that gambling harm has a
disproportionate impact on Maori communities.

RITA’s role

45,

The racing regulatory system is highly devolved to the racing industry, with limited
direct central government control and oversight. RITA has a dual role to promote and
enhance the racing industry and is the provider of race and sports betting via its TAB
brand. It has a statutory responsibility to develop policies that are conducive to the
economic development of the racing industry and the economic well-being of those
who derive their livelihoods from racing. RITA has a transitional role designed to
enable industry to develop towards a new sustainable structure which has a dedicated
betting operator (TAB NZ), as well as devolving industry development roles to the
racing codes and reforming the integrity bodies to achieve a more effective integrity
system.

Page 27 of 114
BUDGET SENSITIVE



Agencies involved in the racing regulatory system

46.

47.

48.

49.

The Department has policy responsibilities under the racing regulatory system. It
supports the racing portfolio and administers the Racing Act and the Gambling Act. The
Department’s involvement in the racing regulatory system is largely limited to
providing policy advice to the Minister for Racing on related matters. The Department
also administers the Racing Safety Development Fund, which provides grant requests
to projects that help improve safety in the racing industry and the quality of facilities at
racecourses.

The Department works with the Ministry of Health which funds and co-ordinates
problem gambling harm services.

The Ministry of Justice administers the Anti-Money Laundering and Countering
Financing of Terrorism Amendment Act (AML/CFT) 2017. RITA began complying with
the AML/CFT Act from 1 August 2019. This requires RITA to have AML/CFT measures in
place when it provides accounts to customers for gambling or betting and carries out
cash transactions above a specified threshold.

Inland Revenue collects the totalisator duty (the betting levy) paid by RITA. The Racing
Reform Act 2019 introduced a progressive repeal of the betting levy, reducing by a
third each year over a three-year period. Revenue from this is forecast to be
approximately $10 million in the 2019/2020 financial year.
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A. Governance Arrangements

50.

51.

The aim of the proposals is to ensure the long-term sustainability of the New Zealand
racing industry following the transitional period implemented by the Racing Reform
Act 2019.

Decisions sought in relation to governance are:

i. the functions and appropriate organisational form, governance and
accountability for TAB NZ, the racing codes and clubs;

ii.  the ability for the Minister for Racing to establish an entity (for example
Racing New Zealand (RNZ)), to discharge any collective functions of the codes,
if required;

iii.  the creation of the Racing Integrity Board (RIB), to undertake adjudicative and
investigative functions; and

iv.  provisions for the Minister for Racing to intervene if necessary.

Section 2a: Problem definition and objectives

Proposed governance of entities in the racing industry in the future

52.

53.

54.

55.

56.

The problem is how to structure the entities in the racing ecosystem to support
industry sustainability in the future. The range of options relate to the organisational
form, governance and accountability of key entities: the TAB NZ, racing codes, racing
clubs and the integrity system.

The proposals do not cover options to organise the industry differently from the
entities proposed in the Messara Report. The structure proposed by Messara, which
has been subsequently endorsed by the MAC, RITA and the Government, is not up for
review or reconsideration. This structure aims to focus the betting operator on
maximising profits for the industry, subject to ensuring the risk of problem gambling
and underage gambling is minimised, with racing functions devolving (from RITA) to
the codes. In addition, the proposed future state empowers the industry to operate in
a commercial framework, therefore limiting government involvement.

The proposals for the organisational functions, form, governance and accountability
will support the proposed new directions envisaged in the Messara Report, through a
more efficient structure with one entity focused on growing betting revenue, and
others focused on providing the highest quality racing product.

The only element which has a structure not explicitly specified in the Messara Report is
the proposed approach to the integrity system. The options relating to integrity have
been developed as a result of the Messara recommendation to undertake a review of
the integrity system, which has now been completed. This section considers options
for the future structure and operation of the integrity system — which currently
includes the Judicial Control Authority (JCA), the Racing Integrity Unit (RIU) and the
New Zealand Racing Laboratory Services Ltd.

Finally, it also discusses some proposals for regulatory powers for the Minister for
Racing. These are designed to support resolution of significant and critical issues which
the industry might not be easily able to resolve on its own.
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57.

The problem to be addressed in this section is how, given the structure already agreed
by Government, to best govern the racing industry and the entities within it, in a way
that contributes to long term industry growth and sustainability. Given the racing
ecosystem (described in the next paragraphs) and the entities which have already been
selected, there are decisions required on organisational form, governance and
accountability of the entities.

The racing ecosystem — how the new structure works

58.

59.

60.

The proposed new racing industry ecosystem places the racing codes at the centre of
the system. The racing codes would have the functions of developing their part of the
industry, as well as setting the racing rules and monitoring their implementation. They
would continue their roles of registering horses, jockeys, trainers, and in ensuring
racetracks are kept up to safe standards and are effectively run and maintained. A
diagram of the way the proposed racing ecosystem would work is at page 49. The
racing codes determine the industry development and its future direction, and they
determine how industry funding, primarily sourced from the TAB NZ, is passed on to
the racing clubs.

The proposed new structure also establishes the TAB NZ as a betting operator only.
This is seen as the best way to give that entity a very specific focus on making the best
of its betting functions, without any competing objectives such as future industry
planning and setting industry strategic direction.

The system also includes the proposed approach to making the integrity system more
effective in achieving system objectives. The option presented in the racing ecosystem
diagram is the one that is recommended in section 5a after considering different
options, including the status quo. The option proposed is to establish the RIB as an
independent entity, which has a separate stream of funding and oversees all integrity
activities.

The NZRB racing functions are devolved to the codes

61.

The Government has agreed to the overall approach recommended by the Messara
Report. This is to devolve the betting functions of the former NZRB to TAB NZ and
devolve racing functions to the codes. The former functions of the NZRB have already
been transferred to RITA as part of the transitional arrangements implemented by
amendments to the Racing Act in 2019. These functions will, in turn, devolve to TAB NZ
(betting) and the codes (racing rules and industry development) in the second Racing
Reform Bill proposed to be introduced later in 2019.

What are the desired outcomes of these reforms as they relate to organisational
governance?

Current State

62.

In its current state the industry has many governance roles filled by representatives of
stakeholders, who are not always individuals with the full set of appropriate skills to
move the industry forward. Those in governance roles can also be expected to
represent the interests of their appointing organisations, even where these might
conflict with the interests of the organisation on which they are appointed. The
proposals in this RIA are based on directors being appointed based on their skills rather
than as stakeholder representatives.
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Future State
63. Inits future state the industry will comprise:

i. the TAB NZ solely focused on maximising betting income, subject to ensuring
the risk of problem gambling and underage gambling is minimised. It will be
able to compete effectively with overseas betting operators by having
additional product offerings;

ii.  theracing codes taking a industry leadership role designed to improve
industry focus and racing product quality. They will also undertake measures
to ensure racing clubs are well managed, and have access to well maintained,
high-quality facilities; and

iii.  the integrity system which will be more independent from the industry,
streamlined and with assured funding.

64. The proposed future state is compared with existing key functions in the following

diagram.
Functions Structure in 2018 Transition Future
Change management N/A RITA N/A
BAU Betting NZRB TAB NZ
BAU Racing Codes
BAU Integrity [ _JE,;/_RTL; R _JE;\/_R_IL] - RIB
Residual functions N/A N/A TBC

Purpose of governance reforms

65. Given its state of decline, the racing industry needs to be able to make hard decisions
to assure its sustainability. It also needs to be able to support a self-sustaining future
which does not require further government intervention. It is therefore important that
there are incentives on all entities to encourage the efficient use of assets and
resources. The governance and accountability proposals are designed to support
effective decision-making, which will enable the range of other initiatives contained in
the package of proposals presented to be implemented and the benefits realised.
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2.4 Are there any constraints on the scope for decision making?

66.

2.5
67.

68.

69.

As indicated earlier, the starting point is the recommendations of the Messara Report,
along with any further views from the MAC. In its development of the Racing Reform
Act, the Government made decisions on the future structure of the industry, including
TAB NZ, and expanded roles for the racing codes. These represent explicit constraints
on the range of options considered. However, in the course of our analysis and
generation of options and their assessment, we have considered some other
approaches which are variations on the Messara recommendations, and which have
the potential to contribute to improved decision-making and governance in the
industry.

What do stakeholders think?

Public consultation was undertaken on the recommendations of the Messara Report in
September and October 2018. The relevant recommendations to the governance
arrangements are:

i. Recommendation 1: Change the governance structure, so the NZRB becomes
Wagering NZ! with racing responsibilities devolved to the individual Codes.
This will sharpen the commercial focus of TAB operations and improve the
decision-making and accountability of the Codes; and

ii. Recommendation 6: Initiate a special review of the structure and efficacy of
the RIU and allied integrity bodies, to be conducted by an independent
qualified person.

The NZRB and thoroughbred racing both strongly supported recommendation 1. HRNZ
and GRNZ both supported it in principle. Out of 115 submissions received, 46
submissions supported outright the new governance structure, and a further 56
submissions appeared to provide qualified support. Five opposed the
recommendation, and a further eight provided additional comments, largely
concerning the current performance of the NZRB. Out of the 17 racing clubs that
submitted, all expressed their support.

A further 50 submissions from the sports sector appeared supportive, in that they did
not oppose the creation of Wagering NZ but suggested an alternative structure to the
new governing body. These submissions stated the Messara Report did not recognise
the sports sector as a key stakeholder, and the increasing financial contribution sports
betting provides to NZRB. Some submissions also noted the added value of having an
individual with sporting expertise within Wagering NZ. To remedy this, they proposed
Wagering NZ be comprised of an independent Chair, representatives from the three
racing codes, a representative from the sports sector, and three independent
members (or a variant of this structure).

1 The name ‘Wagering NZ’ has not been adopted — the entity has been named TAB NZ.
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70. 43 submissions were received for recommendation 6. 41 submissions supported this
recommendation outright, and two opposed it. A number of submissions noted they
“strongly support” the Messara Report, and that a well-functioning RIU was required
to keep the industry transparent. One submission stated the rationale was robust as “a
sound integrity system and strong animal welfare protocols are fundamental to the
sustainability of racing and wagering and the wider community’s support for the
industry”. The two submitters who opposed noted they did not understand the
potential benefit(s) of reviewing the RIU. 16 out of 17 racing clubs that submitted
expressed their support.

71. Since the release of the Messara Report, a review of the racing integrity system has
been undertaken by Mr Malcom Burgess MNZM, former Assistant Commissioner of
Police, on behalf of RITA. RITA is currently seeking industry views on the
recommendations of this review. The Minister has agreed to the overall direction of
this review.

Section 3a: Options identification

3.1 What options are available to address the problem?

72. The range of options considered in this section are described in the following table. An
abbreviated analysis is undertaken in cases where the risks, costs and benefits are
minor.

Table 1: Options considered by the Department

Entity Element | Options Comment
TAB NZ Organisational e  Crown owned entity Full analysis of options is contained in Table 2
form e  Statutory body (status
quo)
e Incorporated society
e  Private company
Governance e  Mix of representative Abbreviated discussion of advantages and disadvantages
(codes) and
independent members
(similar to NZRB)
e  Skills-based board
(status quo - as applied
to RITA)
Accountability Single option considered Reporting to Minister/Parliament
Racing Organisational e  Statutory body Abbreviated consideration of options — recommendation
codes form e Incorporated society is to retain the form as an incorporated society.
e  Private company
Governance e  Status quo Discussion of options — no statutory intervention

(representative board
selected by members)

e  Skills-based board
e Two independent

directors (Messara
recommendation)

proposed, except backstop power to intervene if
governance seen as failing. Proposed to encourage
appointment of two independent directors
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Entity Element Options Comment
Racing Accountability Engagement with Discussion of options. Supports reporting to
codes stakeholders, reporting of Minister/Parliament
SOI, annual plan and annual
report — to stakeholders,
minister, other entities.
Racing Organisational e  Statutory body Racing codes can require improved governance by racing
clubs form and e Incorporated society cIubs. t.hrough registration requirements — statutory
governance X provision not needed
e  Private company
Discussion - Status quo organisational form (incorporated
society) supported
Racing NZ Whether Messara Report Discussion of whether Racing NZ needs statutory
statutory recommended that Racing mandate. Recommended not to refer to Racing NZ in
provision is NZ be set up legislation. Provision for regulatory backstop — power to
needed establish any entity that is able to undertake collective
functions for the industry.
Integrity Structure and e  Status quo Status quo inadequate based on Burgess Report analysis
system organisational
d g d ®  BurgessReport Burgess Report proposals supported
form af’ proposals
operation
Regulatory | Ministerial Minister appoints boards of | Discussion of rationale
powers oversight TAB NZ and RIB
Table in Parliament
planning documents of TAB
NZ, RIB and racing codes
Ministerial Minister can intervene to Discussion of rationale
intervention ensure adequate funding is
in place for RIB
Provide for regulations to
allow resolution of issues
among racing codes
Provide for resolution of
disputes between racing
codes and TAB NZ
TAB Nz

Messara and the Government agree that betting functions will devolve to TAB NZ

73. All wagering and betting functions are to be carried out by the TAB NZ, and all racing
functions are to be carried out by the racing codes. The functions as already
determined by the Government, for the TAB NZ will be to:

generate revenue from the conduct of racing and sports betting;

determine the racing calendar in conjunction with the racing codes and issue
betting licences; and

have regard for gambling harm minimisation.
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Organisational form of TAB NZ

74.

75.

76.

77.

78.

The TAB NZ will be the sole commercial betting operator in New Zealand for racing and
sports. It will be a specialist provider of betting services. To achieve this commercial
orientation there are four different organisational form options that have been
considered. These options are compared in Table 2 below.

Comparatively, the transition to a statutory body corporate, which the previous NZRB
was and RITA is currently, would minimise costs and not require ongoing oversight by
the Government. A statutory body, as an organisational form, has been demonstrably
workable as shown by the NZRB, which included the TAB functions, since 2003. This
form also avoids the need to resolve the issue of ownership of TAB NZ. Under this
option, the entity is a corporate body established under statute, and is exempt from
tax. This is appropriate for an entity that is designed to serve the industry, and not be
profitmaking for its own shareholders. Profits are transmitted to the industry via
funding distributions.

The option of a private company has some potential benefits in that it is an
organisational form that incentivises efficiency. As a private company, TAB NZ would
have a greater capacity to access funding sources that can be applied to growing its
business. On the other hand the transition to a private company would require
resolution of issues relating to its ownership, across the racing codes, which would be
very complex to finalise in a way that is acceptable to all parties.

Another option is to form the new TAB NZ into a Crown entity. There are some
benefits to this organisational form, in terms of direction from the
Minister/government. However, it may not carry strong incentives for efficiency. It
involves considerable additional cost to the Crown in terms of monitoring and
reporting on its activity. It also potentially carries a liability on the Government, if it
were to become insolvent or make losses.

The option of making the TAB NZ an incorporated society is not supported. This is due
to the minimal incentives for efficiency and commercial orientation, from this
organisational form. Further, the change from a statutory entity to an incorporated
society would involve transition costs.

Conclusion

79.

There are some benefits from each of the organisational structures, including a private
company and a Crown entity. However, the statutory body corporate is considered the
best option. It minimises transaction costs and transitional issues and is able to provide
a secure basis for sustainable future development through maximised returns to the
industry.

Outsourcing

80.

Messara recommended the former NZRB should progress full operational outsourcing
of all domestic wagering, broadcast and gaming operations, to a single third-party
wagering and media operator of international scale, under a long-term arrangement
with the NZRB (TAB NZ) holding the licence and contracting all operational activities to
the selected outsourced operator.
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81.

82.

83.

This was not a factor in the analysis of organisational form options of the TAB NZ,
however the Department considered whether the legislation should make any change
to TAB NZ board decision-making powers. The NZRB explored options for outsourcing
the TAB betting functions and established several partnership arrangements as joint
ventures. This is permitted under section 7(2)(a) of the Racing Act, which provides the
Agency with full capacity to carry on or undertake any business or activity, do any act,
or enter into any transaction, with the full rights, powers and privileges to do so.

The Department considers that long-term commercial success will require the industry
to take tough decisions. In the post-transition environment, the Minister for Racing will
be less closely involved, so it could be useful to be more explicit about the expected
actions of the TAB NZ board and set out some express powers as a guide. This would
also enable the Minister to set some limits on decision-making without being drawn
into individual decisions.

RITA sees the benefit of providing the TAB NZ board with the same wide discretion,
particularly given the commercial focus of the new entity. That said, if there was to be
some constraint on the decision-making, their preference would be that it be tightly
specified to limited matters of significance and agreed by the Minister for Racing.

Governance of TAB NZ

84.

85.

86.

The two options considered in relation to governance of TAB NZ are:

i. thatthe board of TAB NZ should be (1) similar to the board of the NZRB
previously, and (2) following the Messara recommendations, to have three
representatives of racing codes, and an independent chair plus three other
independent directors. This would mean the board would have a total of four
independent directors, plus three directors representing the three racing
codes; or

ii.  that the board should have directors appointed entirely on a skills basis rather
than any being appointed as representatives. In this case, the board would be
appointed to reflect the range of specialist skills needed by the board, to
govern TAB NZ.

Under Option two, skills required would include business, economics, marketing, legal,
racing, sports administration, betting/wagering and gambling harm minimisation.
These skills reflect that the TAB NZ is an entity that is established to operate as a
commercial betting operator, aiming to generate surpluses for the benefit of the racing
and sports sectors. This approach could mean that if industry organisations (such as
the racing codes) nominate appointees to the board, they would be selected on the
basis of their skills, not be dependent on the organisation that nominated them, and
be appointees of the Minister.

There is a concern that in cases where board directors are appointed by another
organisation they act more in the interests of the organisation that appointed them
than in the interests of the organisation for which they are appointed. Thisis a
significant failing of the system by which the three racing codes each nominated a
director for appointment to the board of the NZRB.
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87.

88.

While the desire of the racing codes to substantially control entities such as the NZRB
is understood, it is also a concern that these arrangements have tended to result in the
NZRB avoiding the resolution of significant industry issues — due to the perceived need
of appointed directors to avoid deciding on any issues that negatively impact on their
own member organisations — even if such decisions are necessary for achieving overall
racing industry growth and development.

It is therefore recommended the board of TAB NZ should follow Option 2. It should be
made up of the individuals who bring the best mix and range of skills relevant to their
roles in governance for TAB NZ and not for the entity that selected them or nominated
them. The members of the board would be appointed by the Minister for Racing. The
racing codes and Sport NZ would be asked to nominate individuals who they consider
had the required skills. However, all appointees would be accountable to the Minister,
and none would be seen as direct code appointees.

Accountability of TAB NZ

89.

90.

As a statutory corporate body, the TAB NZ would not have shareholder owners.
However, it has important roles on behalf of the racing industry, including as a
significant source of funding. It is therefore proposed there should be a requirement
for TAB NZ to consult on its business plans and strategies with its stakeholders, across
the racing industry. It is proposed the TAB NZ would consult the racing codes on its
proposed business plans, statements of intent (SOI) and annual reports. The SOI,
business plan and annual report would be provided to the Minister, once finalised, and
the Minister would table these in Parliament so that they are public documents
available for all.

The Department considers these documents do not need to be approved by the
Minister when tabling them in Parliament; this is consistent with the accountability
requirements for RITA. The betting functions transferring to TAB NZ will also include
the current reporting requirements associated with these functions. Currently, the
Minister’s role is confined to presenting documents for tabling in the House. This
reflects the principle that the industry should primarily be accountable to itself, whilst
maintaining the view that TAB NZ should provide a degree of transparency, through
Parliament, to its stakeholders. If the Minister had concerns regarding the
transparency or accountability of TAB NZ, the Minister could apply pressure to the
board of TAB NZ through the power of appointing the board.

Racing codes

Proposed functions of racing codes

91.

The proposed functions of racing codes suggested by Messara and RITA are, broadly
speaking, to:

i. develop policies conducive to the overall economic development of the racing
industry;

ii.  undertake research development and education for the benefit of New
Zealand racing;
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iii.  undertake licensing, registration and oversight, as appropriate, of trainers,
jockeys, drivers and apprentices, owners and investors, horses and
greyhounds;

iv.  setrules for racing to be followed by clubs at race meetings;
v.  monitor animal welfare in the industry;

vi.  register race clubs, approve constitutions, and determine which clubs will be
approved and be eligible to be issued with a race meeting licence to conduct a
race meeting at their venue; and

vii.  distribute funds to racing clubs.

Functions of RITA devolved to racing codes

92.

93.

The current system is one in which RITA carries out industry management and
oversight functions that will in future be devolved to codes. Codes, in implementing
new roles have several options. One of these is to establish some joint ventures to
achieve a unified approach to management across the industry.

In terms of any statutory description of codes functions there are several options. The
Department proposes the revised legislation should have a broad description of the
codes’ functions as described in paragraph 91 above. The assignment of functions to
racing codes has been proposed by Messara and subsequently endorsed by MAC, RITA
and the Minister for Racing. As such these are not reconsidered here. They are taken
as given.

The organisational form of racing codes

94.

Given the wider range of functions of codes that is proposed in future, it is appropriate
to consider the form that codes might take.

Discounted option

95.

The Department considers the option of establishing the racing codes as Crown
entities is not appropriate. The codes do not manage Crown owned assets, nor are
they in control of substantial assets for which government oversight or control is
necessary or desirable. Accordingly, the Crown entity option is not considered further.

Options considered

96.

The primary roles of the racing codes are to support their respective industries. They
are currently all set up as incorporated societies. The range of organisational forms we
have considered include the following:

i.  statutory entity — as for example the NZRB previously, or RITA currently;

ii. incorporated society — which is the current organisational form of the racing
codes; and

iii.  private company — limited liability company established as a profit-making
enterprise.
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The current organisational form of racing codes is adequate

97.

98.

Moving to either a statutory entity or a private company structure would involve
significant transitional costs and require resolution of complex issues associated with
ownership and control of entities. It is critical that racing codes have close operational
connections with their stakeholders, which include a range of industry participants —
breeders, owners, trainers, jockeys, stable hands and those who service the industry —
farriers, transport providers and others.

The incorporated society form provides an adequate organisational structure for the
additional future functions the racing codes will undertake. This option has the added
benefit of having little or no implementation costs. It also allows for a wide range of
stakeholders to be included as “members” of the incorporated society. Accordingly,
the current organisational form is supported.

Governance of racing codes

99.

Messara, supported also by the MAC, proposed the codes should have at least two
independent directors. It is important that directors of the racing codes have
appropriate skills and be selected for these, rather than as “representatives” of a
specific subset of members. The Department agrees, and considers directors should
have business, financial, management and economic skills. During 2019, NZTR and
HRNZ have both added independent directors to their boards and simplified some of
their board appointment processes.

There are three broad options for the governance of racing codes

100. The Department has identified three options to improve governance of the racing

codes. These options are assessed against the criteria identified above with the
exception of “wider government impact” as codes do not directly operate within
relevant policy regimes when compared with other entities in the racing ecosystem.
These options are:

i. therequirement for the boards of racing codes to include two independent
directors. This option was originally proposed by Messara;

ii. the adoption of a skills-based appointments process; and

iii. representative boards appointed by varying processes set out by code
constitutions (status quo).

Codes would benefit from a skills-based appointments process to their boards

101. The Department considers the codes should be encouraged to adopt a skills-based

appointments process. This option would require the codes to determine which skills
are collectively required, and ensure they be satisfied by appointments. While
including independent directors is desirable, it is not considered necessary to include a
specific provision in statute requiring racing codes to have them.
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102.

However, as the operation of the racing codes is critical to the successful operation of
the industry, the Department proposes that if there is evidence of poor governance
and mismanagement of a racing code board, the Minister should be able, through
regulation, to set the appointment process for directors to a specific racing code. This
provides an important backstop protection to address serious mismanagement if this is
identified. This proposal is seen as a measure that is likely to only be required rarely
and in exceptional circumstances.

Accountability of Codes

103.

104.

105.

The racing codes are directly accountable to their industry members — including
owners, trainers, jockeys and drivers. Accordingly, the codes will need to continue to
engage with their stakeholders about their objectives. These stakeholders also will
likely have roles in nominating some members of the board of the codes, even if they
also have some independent skills-based directors as discussed above.

Currently RITA is the entity that has the function of managing industry development
and approving racing codes SOls and business plans. It would not be appropriate for
the TAB NZ to carry out this approval function in the future, as it will not oversee
industry development. The Department recommends the racing codes’ SOls and
annual reports be submitted to the Minister for Racing to be tabled in Parliament to
provide for public exposure and accountability.

The Minister would not have any role to “approve” the documents. This is consistent
with the current requirements for RITA’s accountability documents. As this is a transfer
of responsibilities from RITA to the codes, the Department recommends no change to
the accountability requirements that go with these responsibilities. These documents
should be shared with the TAB NZ and the other racing codes in their development
phase, and their comments sought.

Racing Clubs

106.

107.

108.

The reforms intend to pivot the racing industry to a commercial focus. The role of
racing clubs in achieving this pivot requires careful management and support. The
viability of clubs varies from those which have well-maintained tracks and facilities,
hold substantial physical and financial assets and which hold multiple racing days each
year, to some others that have less well-maintained facilities, fewer resources and/or
are located in remote areas which cannot attract competitive fields and frequent
racing.

There is a concern that the incorporated society organisational form is not ideal,
especially for racing clubs which need to make serious efforts to manage sustainably in
the future. We have assessed whether changes to organisational form is a realistic
option.

The incorporated society organisational form may not be ideal, as a structure that
would incentivise a more commercial focus. However, the reality is that all racing clubs
are of this form. Transferring them all to another form, whether private company,
statutory body corporate, or Crown entity, would require a massive and disruptive
change process.
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109.

110.

In practice, although all racing clubs are incorporated societies, the racing codes have
significant levers (and will have more levers in future) to apply to racing clubs through
agreements and funding arrangements. These should be sufficient to ensure that
racing clubs are incentivised to manage their assets appropriately. In particular, it is
expected that racing codes will strengthen the club registration process — which
provides the codes with a mechanism to stimulate improvement in clubs’ operations.
Section B: Racing Industry Property also discusses issues of the relationship between
racing codes and racing clubs, in the event of the racing clubs being non-viable.

In terms of the organisational form, design issues need to be considered within the
racing ecosystem in its entirety. The issues relevant to racing clubs include:

i.  concern about the quality of their governance — especially lack of governance
skills and board appointees being seen as representatives of specific
stakeholder groups; and

ii.  concern about the ability of the board of a racing club to effectively manage
physical assets and address issues of future viability.

Recommendation for the organisational form of racing clubs

111.

In view of the potential issues involved in changing the form of racing clubs, it is
recommended that changes in organisational form not be considered. The existing
incorporated societies structure does not inhibit racing clubs being incentivised to
operate more effectively via requirements from the codes relating to registration.

Governance of racing clubs

112.

Messara recommended racing clubs be required to have two independent directors.
RITA supports this but does not consider this should be imposed on racing clubs via
legislation. RITA is of the view racing clubs can be encouraged to achieve this objective
by racing codes through support and encouragement and by applying conditions for
racing club registration. The Department agrees with the RITA position. It considers it
would be unreasonable to require some smaller, volunteer run clubs to appoint two
independent directors.

Racing New Zealand

113.

114.

Messara recommended the formation of a consultative forum called Racing New
Zealand (RNZ). The intent is this entity would allow the codes to act collectively for the
efficient operation of the overall racing industry. The MAC considered the potential
role of RNZ, in conjunction with the codes, however noted further work is required on
this matter. Therefore, RITA considers that there should be provision in the amended
legislation to provide for RNZ or any other entity, to be established via regulations.

The Department considers the racing codes could jointly set up and operate a forum
such as RNZ by agreement, independent from any government involvement, direction
or regulation. However, given the preferences of the industry, the Department
supports the addition of a provision within the Racing Act, which would allow the
Minister for Racing to establish any entity to be set up to represent the codes’
collective industry interests.
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Racing integrity system

Special Review of the Structure and Efficacy of the Racing Integrity Unit and Allied Integrity
Bodies - Context

115.

116.

117.

The current integrity system includes the Judicial Control Authority (JCA, established
under the Racing Act), which undertakes all adjudicative functions for decisions made
on race days and appoints members of appeal tribunals, which meet on non-race days.
In 2011 the Racing Integrity Unit (RIU) was established, which monitors races across all
codes (via their stewards) and employs investigators who look into rider and driver
behaviour, and lays charges for contraventions of the racing rules.

Messara proposed that a well-qualified person be appointed to review the structure
and efficacy of the RIU and allied integrity bodies. This was proposed due to some
concerns raised by the industry that the existing integrity system requires substantial
funding from the racing bodies and may not be fit for purpose. There were also
concerns expressed by the industry and others in the community that animal welfare
policies and monitoring of these could be improved.

That review was undertaken by Mr Malcolm Burgess. Mr Burgess reported to the MAC
in June 2019. The Burgess Report made several recommendations to improve the
performance and effectiveness of the racing integrity system.

Summary of the Burgess Report recommendations

118.

119.

120.

121.

The Burgess Report had the purpose of identifying areas for improvement and
increased efficiency for the racing integrity system. Burgess recommended the
establishment of one independent Racing Integrity Board (RIB) to provide governance
of the stewarding, investigation and adjudicative functions. The RIB would oversee two
separate operational units:

i.  an operational arm which would undertake the roles of the current RIU; and
ii.  an adjudicative arm which would undertake the roles of the current JCA.

The Burgess Report states that while the RIB should have independence in operational
decision-making, a strong connection to the racing codes through effective
engagement is important.

The Burgess Report recommends more race day functions of the current JCA be
conducted by racing stewards to improve overall efficiency and reduce costs. This will
require additional training and upskilling of stewards, as well as an amendment to the
Racing Act and the respective rules of racing. For some existing JCA functions
undertaken on race days separate arrangements may need to be designed.

Burgess also suggested that a specialist position be created to address the issues of
fairness, integrity of decisions, the management of poor behaviour and visibility of
women in the integrity system. This was a consequence of a recent NZRB survey that
identified concerns among industry participants.
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122.

In regard to animal welfare, the Burgess Report noted that the codes have a
substantive role in the provision of animal welfare. They have made significant efforts
to develop and implement animal welfare policies and should continue with
implementation of these. However, it notes there are opportunities to improve
monitoring and auditing of the animal welfare system, through the appointment of an
animal welfare position in the operational arm of the new RIB. Burgess does not
consider further legislation or regulation relating to animal welfare is necessary.

Options Assessment

Comparison of proposed approach with the current system

123.

124.

The current system has been the subject of criticism by the industry. Some industry
participants consider the RIU is not effectively managed, and costs more than is
necessary. Others consider the JCA and its tribunals are expensive overall, for what
they do, and not fit for purpose — especially in relation to race day processes, which
are expensive to operate at race tracks. The status quo does involve significant costs,
and the Burgess Report concedes that it is difficult to assess the returned value of the
current racing integrity system to the racing industry.

The Burgess Report proposes a different structure for the integrity system. It proposes
that the JCA and RIU should be merged under a new Racing Integrity Board. This
merger is seen as having potential cost savings and efficiency benefits and could be
structured in a way that could provide assurance of operational separation between
investigation/prosecution and adjudication. Comparison of the proposed new
structure and the current integrity system is outlined in Table 3 (see section 4a).

The Department’s view on the racing integrity system

The Department agrees with the Burgess Report

125.

The Department agrees with recommendations of the Burgess Report and supports
the overall intent to improve the efficiency and effectiveness of the racing integrity
system. The Department notes that the operational detail of Burgess Report
recommendations is yet to be finalised.

Trust in the racing integrity system relies on its independence from the industry

126.

127.

There is a concern the integrity system is currently too closely controlled by the racing
industry. Specifically, the JCA is effectively appointed by the racing codes and RITA, and
the RIU Board is appointed by its shareholders — also, the racing codes and RITA. The
Department considers that overall confidence in the integrity system, from the
perspective of both industry participants and bettors, could be enhanced through
greater organisational independence from the industry as proposed in the RIB.

The RIB would be formed as a statutory corporate body (as is RITA). The Department
recommends the codes and TAB NZ have the opportunity to nominate candidates for
the board of the RIB, with the final decision to be made by the Minister. This will
ensure there is an appropriate range of skills across the RIB board and no perception
by industry that its nominees are its “representatives”. The RIB board should be
selected based on skills and knowledge including investigatory, adjudication,
disciplinary practices, monitoring and performance measures.
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There may be concerns that the judicial and investigative arms are governed by a single
board.

128. The current structure of the integrity system provides for separation between the
judicial and the investigation and prosecution functions. This has some desirable
elements, which are analogous to the wider public context, in which the police are
structurally separated from the courts system.

129. Under the proposed RIB the judicial functions would operate under the same board as
the investigation and prosecution functions. Additionally, the two arms would be
established to be operationally separate from each other.

130. Itis noted there are several entities, formed via statute, which contain both
investigative and adjudicative functions. These include:

i.  Financial Advisers Disciplinary Committee (overseen by the Financial Markets
Authority);

ii.  Teachers Disciplinary Tribunal (overseen by the Teaching Council);

iii.  Building Practitioners Board (overseen by the Ministry of Business Innovation
and Employment (MBIE));

iv. Plumbers, Gasfitters and Drainlayers Board;
v. NZ Law Society Standards Committees; and

vi.  Real Estate Agents Complaints Assessment Committees (overseen by the Real
Estate Agents Authority).

The integrity system should be funded by the TAB NZ

131. Itis important the RIB is funded at an appropriate level to enable it to undertake its
functions. In the past, there has been some pressure from the industry to constrain
funding for the JCA and RIU. The funding has been provided from class 4 gaming
revenue for several years. The Gambling Act 2004 requires that class 4 gaming funds
received by RITA must be applied to purposes associated with racing — of which the
racing integrity system is considered to be an appropriate recipient.

132. TAB NZ is the largest stakeholder in the integrity system as their business is most at
risk. However, both racing participants and bettors would be less incentivised to
engage with the industry should the integrity system be underfunded to the point of
dysfunction. As a key stakeholder and commercial entity, the TAB NZ will be best
positioned to scrutinise the costs of the integrity system going forward.

133. Alegislative provision should be made which empowers the Minister to determine the
level of funding that should be provided to the RIB, if a funding agreement cannot be
reached between the TAB NZ and the RIB. This will allow the RIB and/or TAB NZ to
appeal to the Minister if there is a breakdown in negotiations regarding the RIB's
budget, In the event that this power is required, the Department will provide advice to
the Minister.

Accountability of the RIB

134. The Department recommends the RIB consult on its SOl and annual business plan with
TAB NZ and codes and submit them when finalised to the Minister for information and
tabling in Parliament.
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Conclusion

135. The Department agrees with the Burgess report option and supports the formation of
the RIB to undertake adjudicative and investigative functions, and for it to be funded
by TAB NZ.

What regulatory levers will the Minister have to influence the industry?

136. The recommendations proposed in this assessment provide the Minister with various
mechanisms to influence the racing ecosystem and its operations. These range from
business-as-usual Ministerial involvement, where this is already provided in legislation
or regulations, to further legislative change to provide additional mechanisms. The
Department proposes some backstop legislative and regulatory powers be provided to
the Minister in the Racing Act to ensure any roadblocks to effective operation of key
components of the ecosystem can be managed.

137. The complex issues of coordination and cooperation among the codes, in particular,
may be exacerbated due to devolution of functions from NZRB/RITA. The industry will
only thrive if collective action by the racing codes is able to occur. Some of the
proposed powers are designed to provide strong incentives for codes to cooperate,
and to ensure that roadblocks to collective action can be resolved, if necessary, by
direct intervention.

The Minister will have business-as-usual involvement with the industry
138. Under the proposed changes to the Act, the Minister will have regular involvement in:
i. appointment of the boards of the TAB NZ and RIB;

ii.  tablingin Parliament of SOI and business plans of TAB NZ, RIB and the three
codes; and

iii.  ensuring that the racing integrity budget requirements are provided to the
proposed RIB.

139. The Minister will be able to hold the board of TAB NZ accountable to both him/herself,
through appointments, and to Parliament through the SOl and business plan reporting
requirements. The codes and the RIB are also accountable to the Parliament through
these requirements.

New backstop powers for the Minister

140. The Department recommends a backstop power for the Minister be created in the
Racing Act, if a funding agreement cannot be reached between the TAB NZ and the
RIB, after making reasonable attempts. The Act should empower the Minister to
determine the level of funding to be provided to the RIB by TAB NZ. The Minister
would determine this after consulting with the RIB, TAB NZ and the racing codes.

141. Currently, the Minister can make regulations to determine the distribution of funds
from TAB NZ to the codes. The Department recommends two additional regulation
making powers be included in the Racing Act. These powers would provide a backstop
should there be a breakdown in the relationship between either the codes and TAB NZ
or among the codes themselves.
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Racing codes — Board mismanagement

142. If there is evidence of poor governance and mismanagement of a racing code board of
directors, the Department recommends the Minister be able to set the appointment
process for directors of the racing code by regulation. This would follow a process
where the Minister first seeks a response from the code and weighs the evidence for
and against making a decision to set the appointment process.

Racing codes — inability to agree on a significant issue

143. If the codes cannot reach agreement on an issue that has a significant effect on the
collective good of the industry, the Department recommends the Minister be able to
appoint a commissioner and levy the codes for the cost of resolving this disagreement
via regulations. The decisions and recommendations of the commissioner would be
binding on the parties involved. Having the codes levied for the cost creates an
incentive for them to reach an agreement.

Racing Codes and TAB NZ — inability to resolve significant issues

144. If there is a breakdown in the commercial agreement between the TAB NZ and the
racing codes regarding, for example, the use of racing intellectual property, betting
rules or racing rules the Department recommends the Minister be able to set the
terms of a commercial agreement by regulations, which would be binding on the
parties.

145. Past experience has shown that mutually beneficial cooperative behaviour within the
industry has been inconsistent. The creation of these powers creates costs for the
government if they are exercised and creates some incentives on the parties to resist
reaching agreement; the proposed arrangement levies costs on all parties, therefore
creating incentive for collective action. The possibility of Ministerial intervention is
therefore considered to have net benefits overall.

146. The following tables outline each of these proposed powers and compares them to the
status quo.

Minister can intervene to determine the funding level for the RIB

Criteria Status quo: negotiate Proposed regulatory Comments
agreements between power: Minister can
TAB NZ and RIB intervene to determine
the funding level
Transparency Low High
Administrative High Moderate
simplicity RIB will need explicit
fundi
Government Minimal High if used. Threat of tncing assurance
oversight intervention may lead
parties to reach
agreement
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Cost and benefits

Risk of non- agreement,
standoff, or litigation,
costs of non-resolution

Costs of regulatory
intervention — benefit is
funding resolved

Costs of Ministerial
intervention assumed to
be low. Substantial
benefit of clear
resolution of funding for
integrity function.

Minister can appoint a Commissioner to resolve code disagreement on a critical issue

Criteria

Status quo: racing codes
need to find a way to
reach agreement on a

critical issue

Proposed regulatory
power: Minister can
appoint a commissioner
to resolve code
disagreement on critical
issue

Transparency Low High
Administrative High Medium
simplicity

Government Minimal Medium
oversight

comments

Without government
intervention codes may
not reach agreement or
reach an agreement that
produces unfair
outcome to one or more
codes

Cost and benefits

Cost to industry of non-
agreement may be high

Minor cost to
government —
commissioner cost
levied on industry —
benefit is independent
resolution of significant
issue

Costs to government are
assumed to be minor,
cost to industry less than
$50,000 per event.
Benefits are enforced -
agreement on an issue
of significance for the
industry

Minister can intervene to set the terms of commercial agreements between codes and TAB
NZ, or among codes

Criteria

Transparency

Status quo: Racing
codes and TAB NZ fail to
agree on commercial
issues

Low

Proposed regulatory
power: Minister can
intervene to set the
terms of a commercial

agreement between
codes and TAB NZ, or
among codes

High

Administrative
simplicity

High

Medium

Comments

BUDGET SENSITIVE
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Government
oversight

Minimal

Medium

Cost and benefits

Non agreement has risks
for future relationships
and industry cohesion —
attempts to resolve may
include litigation and
delays in taking action

Costs of advice to
Minister and ministerial
involvement. Benefit is
commercial agreement
is reached.

Racing industry has poor
record of cooperative
behaviours. Without
regulatory power
prospect of litigation is
very high

3.2 What criteria, in addition to monetary costs and benefits, have been used to assess the
likely impacts of the options under consideration?

147. The options relating to the organisational form and governance of entities have been
assessed against several criteria which are linked to the key outcomes for the industry,
as described in the table below.

Criteria | Description

Sustainability

Does the proposed option support the long-term sustainability
of the industry as a whole? Does the proposed option support a
step change in the industry to ensure its revitalisation?

Wider government impacts

Does the proposed option affect any existing government and
community issues/concerns?

Feasibility

Is the implementation of the proposed option realistic? What are
the implementation costs and obstacles?

Incentives for efficiency

Does the proposed option create the right incentives for the
entity to allocate its resources efficiently?

Commercial orientation

Does the option align with the industry pivoting to a more
commercial focus?

148. For regulatory initiatives, and in particular, the integrity system, the following criteria

are applied.

Criteria | Description

Transparency

Does the proposed option provide a clear and comprehensive
process?

Administratively simple

Is the proposed system simple in its components and operation?

Government oversight

What level of government oversight is needed — less oversight is
rated as better +

Overall assessment

Summary of assessment

3.3 What other options have been ruled out of scope, or not considered, and why?

149. The options that were ruled out of scope or not considered are noted in the text where

relevant.
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Fig 1: The proposed Racing Ecosystem

Racing Integrity Board
Judicial Control Authority
Racing Integrity Unit

Laboratory Services

* System integrity
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Minister for Racing

* Recieve SOI and Business Plan
and tablein Parliament
* Submit changes to racing rules

Racing Codes
New Zealand Thoroughbred Racing
Harness Racing New Zealand

Greyhound Racing New Zealand

(collective functions of the codes could be carried out by
Racing New Zealand)
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* Table SOl and business
planin Parliament
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. .
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* Intervene when clubs are failing
for approval

Racing Clubs

* Provide betting product
* Conduct race meetings
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TAB NZ
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* Distribution of
revenue from betting

Sport NZ
&
NSOs

* Distribute funds from TAB
NZ for the use of sport
code IP.

Sport Codes

* Conduct sportingevents
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Section 4a: Impact Analysis

Table 2: Options for the organisational form of TAB NZ

Crown entity

Statutory body
(Status Quo)

Incorporated society

Private company (ownership assigned

to industry stakeholders)

Sustainability

Wider
government
impacts

+

Under this option the TAB NZ would
continue to be the monopoly provider
of betting services in New Zealand and
continue to distribute revenue for the
industry.

0

Under this option the TAB NZ would
continue to be the monopoly provider
of betting services in New Zealand and
continue to distribute revenue for the
industry.

+

Under this option the TAB would
continue to be the monopoly provider
of betting services in New Zealand and
continue to distribute revenue for the
industry.

+

Under this option the TAB NZ would
continue to be the monopoly provider
of betting services in New Zealand and
would generate revenue for its
shareholders.

Increased exposure to market forces
may be a risk to sustainability.
However, a stronger commercial focus
could increase financial sustainability
as well. Essentially this form increases
risks, and expands potential for
creating value, as well as increasing
chances of losing value.

+

As a Crown entity the Government
would have a large amount of

oversight and control over the TAB NZ.

The TAB NZ would have to regard, or
give effect to government policy (less
so for an independent Crown entity).

0

As a statutory body the TAB NZ would
have regard to any government
interest or policies that are required in
its parent legislation or subsequent
regulations.

0

As an incorporated society, the TAB
NZ’s operations would be bound by the
Incorporated Societies Act, its
constitution, and existing policy
regimes.

For government to stipulate its
functions, roles and responsibilities a
statutory basis would be required

0

As a private company the TAB NZ
would be less obligated to consider
government interests, however would
still have to operate within the
gambling regulatory framework.

For government to stipulate its
functions, roles and responsibilities a
statutory basis would be required.
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Feasibility

Incentives
for efficiency

Commercial
orientation

Overall
assessment

Key:

This option is a move away from the
status quo which is a cost in its own
right. Additionally, the formation and
ongoing oversight of a Crown entity
requires a significant level of
government involvement, for example,
the appointment of directors, and
establishing Crown ownership.

0

This option would be relatively easy to
implement as this is the current form
of the TAB NZ.

This option is a move away from the
status quo which involves additional
costs.

This option is a move away from the
status quo which is a cost in its own
right.

Setting up the TAB NZ as a company
would require determination and
assignment of its ownership, which
would be heavily contested.

Crown entities have obligations under
two pieces of legislation, the Crown
Entities Act, and the entity’s own
enabling act. These may moderate
incentives for efficiency.

0

The current form of the betting
platform does not incentivise business
strategies that are long-term,
innovative or competitive. Its sole
purpose is revenue distribution to the
codes.

Incorporated societies are non-profit
entities and therefore do not have
strong incentives for efficiency.

+

Whilst maintaining a statutory
monopoly, this option exposes the TAB
NZ to the market, incentivising good
business decisions as a means to
increase profits.

As a Crown entity TAB NZ would be
more obliged to have regard to
Government policy when compared to
other options.

0

The commercial orientation of a
statutory body depends primarily on
the mandate set out in its parent Act.

Incorporated societies are non-profit
organisations and generally lack
incentives to act with a strongly
commercial focus.

A private company is the most
commercially orientated option.

This form provides for the most
flexibility in operating the business of
the TAB NZ and seeking to maximise
profits, however these would then be
liable for tax

++ much better than doing nothing/the status quo + better than doing nothing/the status quo 0 about the same as doing nothing/the status quo

- worse than doing nothing/the status quo -- much worse than doing nothing/the status quo

BUDGET SENSITIVE
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Table 3: Analysis of the options for the integrity system

Status quo — existing integrity system

Proposed system RIB

Transparency

Effectiveness

Administrative
simplicity

Government
oversight

Overall
assessment

Key:

0

Clarity of separation between adjudicative and investigations function through
delivery by different entities (JCA & RUI). Funding entity (NZRB / RITA) will no
longer exist in current form

+

Improved transparency between industry and integrity system. Funding

mechanisms will be explicit in revised legislation

0

Not highly effective — adjudicative functions for race day issues carry
substantial costs for minimal benefit. RIU funding and direction could be

++

New processes and systems should improve effectiveness and reduce some

costs. Funding transparency and backstop should result in improved funding

improved certainty at appropriate level
0 +
Moderate Moderate

Current system is simple in operation, but carries some costly elements (race

day tribunals, and separate organisational structures and systems)

Modifications to current system will involve transitional costs, but should

assist in simplifying processes and reducing total corporate costs

0 -

Minimal Minimal with regulatory backstop if funding issues cannot be resolved
between RIB and TAB NZ

0 -

System is adequate but funding constraints mean its operational effectiveness
is suboptimal.

Improved outcomes at same or lower cost anticipated

++ much better than doing nothing/the status quo + better than doing nothing/the status quo 0 about the same as doing nothing/the status quo

- worse than doing nothing/the status quo -- much worse than doing nothing/the status quo
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Section 5a: Conclusions

5.1 What option, or combination of options, is likely best to address the problem, meet
the policy objectives and deliver the highest net benefits?

150. The Department considers the following options for the racing industry entities will
best support industry sustainability into the future.

i.  TAB NZ as a statutory body corporate, with a skills-based board of directors;

ii. racing codes and clubs remain as incorporated societies; and

iii.  RIB established as single integrity body responsible for judicial, investigation
and prosecution functions.

151. The Department considers the accountability requirements currently held by RITA,
should transfer to TAB NZ and the codes, as RITA’s responsibilities are to be divided
between these entities. The proposals also include powers to make regulations to
resolve issues within or among the entities, and the ability for the Minister to set up a
new entity to represent the codes collective interests. These proposals empower the
industry and lessen the level of government involvement, and provide the Minister for
Racing with the ability to intervene, if necessary.

5.2 Summary table of costs and benefits of the preferred approach

Affected parties
(identify)

Comment: nature of cost or benefit
(eg ongoing, one-off), evidence and
assumption (eg compliance rates),
risks

Impact

Sm present value, for
monetised impacts;
high, medium or low
for non-monetised
impacts

Additional costs of proposed approach, compared to taking no action

Regulated parties

Transition of RITA to TAB NZ, re-
structuring of JCA and RIU into RIB

Costs of transition of
RITA to TAB NZ and
codes is $3.5 million

Formation of RIB, $1 to
$2 million including
changes to adjudication
processes

Benefit of change is
medium to high

Evidence
certainty
(High,
medium or
low)

Medium

Regulators

Costs involved in appointing new TAB NZ
board, RIB board, undertaking some

backstop regulatory powers

Budget sensitive

Benefits high

Medium

Wider government

Minimal impacts

Other parties

N/A
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process

Total Monetised!? Transitional — organisational and Budget sensitive Medium
Cost industry (as stakeholder in process) and

government (neutral as compared with

status quo (which involves appointments

to NZRB/RITA, and JCA))
Non-monetised costs | Industry engagement with change Low Medium

Expected benefits of proposed approach, compared to taking no action

benefits

incentives and structure, integrity system
is more effective, reduces costs to
participants.

Regulated parties Clarity of organisational structure and Benefits - high High
governance arrangements, improved
racing ecosystem, backstop regulatory
provision for situations where parties
cannot agree (ongoing)
Regulators Clearly defined areas of regulatory Benefits - medium Medium
engagement, limited BAU government
involvement
Wider government Minimal
Other parties N/A
Total Monetised Racing ecosystem is lower cost overall and | Medium - greater than | Medium
Benefit delivers increased financial benefits to the | estimated costs
industry. Budget sensitive
Non-monetised Racing ecosystem has improved system medium High

5.3 What other impacts is this approach likely to have?

152. There are some transitional and adjustment costs, especially for the reforming of the
JCA and RIU into a single statutory entity. These are considered to be substantially
offset by reduced operating costs and improved effectiveness of the integrity system in

the future.

5.4 Is the preferred option compatible with the Government’s ‘Expectations for the design
of regulatory systems’?

153. The preferred option has the clear objective of increasing the racing industry’s
sustainability and is low cost in fiscal terms. Most costs will be borne by the industry
and with the data available these are not thought to be large in the context of the
value of the industry. The proposals will increase market competitiveness with respect
to offshore gambling operators.

12 Any monetised costs and benefits derive from the total package of initiatives proposed in these reforms.
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154. The reforms will empower the industry through more effective governance to make
the decisions and take the actions needed to achieve sustainability with some
backstops to resolve deadlocks and if needed.
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B. Racing Industry Property

155. Decisions sought in relation to racing industry property are:

i. toamend racing club wind-up provisions, to ensure racing industry property is
retained in the industry, and used for maximum benefit; and

ii.  tointroduce legislative provisions to support commercial negotiations
between race clubs and codes, including

i. arestriction on certain property transactions of clubs, without first
obtaining code approval;

ii. agreements between code and club on the dispersal of assets arising
from a surplus racing venue will override club constitutions; and

iii. a statutory power to resolve the utilisation of surplus property, when
agreement cannot be reached between code and club.

Section 2b: Problem definition and objectives

2.3 What is the policy problem or opportunity?

The problem identified by Messara

156. Messara noted the racing industry is in decline and identified a range of underlying
property issues threatening its financial viability, including:

i. there are too many race tracks for the size of the country;

ii.  many facilities are not fit-for-purpose and infrastructure development is
required to resolve the accumulation of deferred property problems;

iii.  there are barriers to utilising venues no longer required for racing, to benefit
the wider racing industry; and

iv.  there is a history of under investment in venue maintenance.

157. The impact of these issues means capital is poorly utilised and the fragmented
ownership and governance at club level impedes change, to the overall detriment of
the industry.

158. If these issues are not addressed the industry will go beyond a ‘tipping point’, where it
will not survive. Messara calculated returns to (thoroughbred) owners at 22.9% of
costs!3. This level of returns will lead to decreasing investment and participation, which
will in turn lead to fewer horses, fewer races, lower betting revenue and less
employment. This will result in a reinforcing downward spiral that will inevitably lead
to lower economic contribution nationally, regionally and locally.

13 These figures are based on prizemoney distributed and costs for Thoroughbred owners in 2016/17. Using the
same methodology, return to owners in New South Wales was 48.1% (Messara p 5)
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159. This will have broader ramifications for the communities surrounding racing clubs.
These implications will not just be economic but also social and cultural as the industry
becomes less and less viable. As discussed above, the Department has taken the
evidence and the propositions from the Messara Report as being a well-informed
expert view on the problems of the industry.

160. Messara compared racecourse utilisation intensity rates in New Zealand to those
overseas, as evidence of the problem (specifically that there are too many race tracks
for the size of the country). Messara made comparisons to Ireland, given the
comparable population (and therefore market) and climate to New Zealand. Ireland
held 357 race meetings on 26 racecourses in 2017, an average of 13.7 meetings per
racecourse. In New Zealand, the average meetings per racecourse for the 2017/18
racing calendar was 6.7, with 321 planned meetings on 48 racecourses. 11 of the 48
thoroughbred racing venues were scheduled to hold one race meeting in the 2017/18
year.

161. The racecourse utilisation intensity rate is directly related to the quality of the racing
venues in New Zealand. Upgraded tracks will allow more races to be run, therefore
increasing betting revenue and income opportunities for owners. Additionally, modern
facilities will enable an increase in non-racing revenue for clubs, through utilisation for
conferences or community events. Messara’s analysis of thoroughbred racing venues
came to the same conclusion as earlier reports into the New Zealand racing industry4,
that a reduction in the number of racetracks is necessary to reach and maintain the
standard required. A higher standard is essential in order to address the declining
numbers of attendees and punters.

162. Messara proposed that 20 of the current 48 venues used for thoroughbred racing be
closed over a 5-year period and that the released capital be used to upgrade the
retained venues. Messara estimated the cost of upgrading the tracks and associated
facilities of the 28 retained venues to a desirable standard would be $190 million?®.
Messara sought valuation indications from property developers and concluded the
initial 16 venues he proposed for closure could realise an estimated $150 to $300
million if the land was rezoned for residential use, or other types of property
development that could serve the community interest (current value with existing
zoning is $29 million). The proposed rationalisation of venues is therefore expected to
fund all or most of the capital needs to modernise retained venues to the required
standard.

14 The Reid Committee on Racing (1965) and the McCarthy Royal Commission on Racing (1970)

15 $101.5 million on racing infrastructure and $88.5 million on facilities infrastructure. If all 48 racecourses
remain, this figure would rise to $294 million (Messara, p56).
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This presents an opportunity to realise the value of underutilised assets

163.

164.

165.

166.

Messara assessed the New Zealand market and concluded that modernised venues
are essential to the revitalisation of the industry. Messara implemented a successful
reform of racing in New South Wales; in addition, the MAC, as experts with
knowledge and experience in the New Zealand market, agreed the quality of the
venues must be lifted to enable the industry to be sustainable. Submitters to the
Messara report also agreed that refurbishment was required. Refurbished venues will
drive economic growth through:

i. better race day on-course experience for the public;
ii. better televised product to support increased betting;

iii.  less random race outcomes due to poor race track surface, which also
supports increased betting income;

iv.  reduced maintenance costs; and

v. improved venue income opportunities through ancillary activities such as
conferences.

All clubs that continue to race will benefit from increased betting income. Any club
based at a venue declared surplus will have the option to race at an alternative
venue. The FVP negotiations may provide funds to enable a club to race at an
alternative venue (e.g. for venue hire), if the club does not have enough resources of
its own. Messara calculated that, assuming all recommendations are adopted,
prizemoney to (thoroughbred) owners would double, and payments would be
extended to tenth place, increasing the ability for owners to receive prizemoney. As
an example, top tier races that currently have a maximum prizemoney of $40,000 per
race, would increase to a minimum of $70,000, a minimum increase of $30,000. In
addition, the reforms aim to increase the number of top tier races from 46 to 155 per
yearl®,

The closure of surplus venues will result in less maintenance costs for the industry,
and greater use will be made of the venues being retained. Modernised venues will
be fit for purpose and appropriately-sized for modern attendance levels. More
frequent racing and more certain racing due to better maintained tracks will appeal
to those who want to attend races and can make plans with less risk of cancelations
due to track conditions. Community enjoyment and use of venues will therefore
increase, which will lead to increased social benefits.

The level of infrastructure development identified by Messara requires commitment
to making decisions on a national level. The codes are best placed to prioritise the
retained venues for refurbishment in order to provide the most immediate benefit
for the industry as a whole. However, the codes have no ability to control the sale or
disposal of surplus venues no longer required for racing. The club that owns a surplus
venue may prevent the value of the surplus venue being used to support industry
sustainability by:

16 As noted in paragraph 25, some of the key Messara recommendations will not be implemented. While this
will limit the benefits identified by Messara, the Department considers the prizemoney figures and increase in
top tier races will not be dramatically reduced.
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i. keepingits venue, despite no longer racing;
ii. selling the venue and keeping the capital; or
iii.  selling the venue and winding up.

167. The viability of the racing industry depends in part retaining assets within the industry,
and better use of them. Current legislation (Racing Act 2003, Incorporated Societies
Act 1908) and racing club constitutions provide that on wind-up of a club, their assets
can go to a mix of the racing industry and not for profit community purposes outside
the racing industry. Revitalising the racing industry cannot be achieved if existing
capital is poorly used or lost from the industry.

168. Previous attempts at reform have failed to address the property issue and Messara
recommended government intervention as current law does not support the industry
to make the changes it requires for sustainability. Surplus venues are club assets and
clubs may make decisions which ultimately do not support the needs of the industry.

169. Negotiated solutions between codes and clubs would require no regulatory measures
and are preferred. The Department acknowledges that, as identified by Messara,
negotiated solutions provide no certainty of decisions being reached that would
enable industry revitalisation. In addition, the Department recognises the Government
has already committed to a reform and revitalisation of the racing industry. Therefore,
if the Government wants to provide that certainty then some form of regulatory
support for the negotiated process appears necessary. That proposed support raises
concerns regarding intrusion into property rights of clubs (and to an extent the
interests of some local communities) which the Government must balance against the
needs of the industry and the wider social and economic benefits that are expected to
result.

170. The Department has identified two key objectives to guide realising the contribution of
racing property to industry revitalisation:

i.  Objective 1 - The value of racing property should be retained in the racing
industry — the value of club property should be retained in the industry for
revitalisation and not distributed for other purposes, unless this is necessary;
and

ii.  Objective 2 - Racing property should be used for maximum industry benefit —
e.g. if a club has a venue that is no longer required for racing, the code should
be able to determine how the surplus venue can best contribute to the
revitalisation of the industry, including use of sale proceeds to refurbish
retained venues.

171. Therefore, there are two main problems/opportunities that need to be considered:

i.  how to ensure that racing property and other assets are retained in the
industry (Objective 1) and used for maximum industry benefit (Objective 2);
and

ii.  how to ensure that surplus racing venues can be used for maximum industry
benefit (Objective 2).

Page 59 of 114



2.4 Are there any constraints on the scope for decision making?

172.

173.

2.5

The Government has “agreed to the overall intent of the Messara Report as providing
the best approach to delivering a New Zealand Racing Industry that is financially
sustainable, internationally recognised and competitive” [CAB-19-MIN-0168.02 refers].
Given this decision, Messara’s successful implementation of reforms in New South
Wales and the significant time constraints, the Department is limited to consideration
of the Messara recommendations related to property, the views of the MAC and
alternatives that could achieve similar outcomes. Significant government investment,
or other potential ways to improve racing income through property, that would
require the industry to be exempted from regulatory regimes that drive property-
related costs (for example health and safety), are out of scope.

MBIE is currently proposing changes to the Incorporated Societies Act 1908. One
change is to strengthen the dissolution provisions of incorporated societies, to ensure
any funds remain for not-for-profit purposes. It is the intention of the changes
proposed in this RIA, that the Racing Act provisions would override those within the
Incorporated Societies Act relating to dissolution of clubs. However, these proposals
are consistent with the intention of the changes to the Incorporated Societies Act, as
the proposed changes to the wind-up provisions of clubs require funds to be
transferred to the racing codes, which are incorporated societies, and therefore not-
for-profit.

What do stakeholders think?

Public submissions on the recommendations of the Messara Report

174.

175.

176.

Public consultation was undertaken on the recommendations of the Messara report in
September and October of 2018. Two of the 17 key recommendations related
specifically to racing industry property are:

i. Recommendation 12: Clarify legislation to vest Race Club property and assets
to the Code regulatory bodies for the benefit of the industry as a whole; and

ii. Recommendation 14: Upgrade the facilities and tracks of the remaining
racecourses with funds generated from the sale of surplus property resulting
from track closures to provide a streamlined, modern and competitive
thoroughbred racing sector capable of marketing itself globally.

105 submissions were received on the recommendation to vest race club property and
assets to the code regulatory bodies for the benefit of the industry as a whole.
Thirteen submissions supported outright the transfer of race club property and assets
to the code bodies; a further fifteen submissions appeared to provide qualified
support. Sixty-nine submissions opposed the recommendation outright. Eight
submissions provided additional comments without indicating any support or
opposition, largely mentioning that further work and clarification is required.

Those in support focused on the importance of this recommendation for industry
revitalisation, and the need to look at the wider industry rather than individual clubs.
Submitters acknowledged there would be resistance, with one commenting one would
"hope that parochial interests and historical attachments will be put to one side in
recognition of the bigger picture", and another noting "the carrot is always better than
the stick". One submitter commented that while every attempt should be made to
reach agreement, legislation should be available as an option.
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177. Opposition to this recommendation came from individual clubs opposed to the
transfer of assets to the codes, and from individuals concerned about the
recommendation in general. Of particular concern to many opposed submitters, were
the legal implications.

178. A majority of those who opposed this recommendation believed this would amount to
theft and would set an 'unwelcome' or 'dangerous' precedent. A number of submitters
also posited that such a change would create resentment within the sector and legal
challenges, therefore delaying any potential benefit. One submitter noted "Clubs will
fight the proposal until they run out of funds leaving nothing left to be redistributed".
A number of submitters also referred to potential issues regarding the Incorporated
Societies Act 1908.

179. Fifty-three submissions were received on the recommendation to upgrade the facilities
and tracks of the remaining racecourses with funds generated from the sale of surplus
property. Twenty submissions supported the recommendation outright, and a further
fourteen provided partial support, suggesting additional sources of funds for the
upgrades. Thirteen submissions opposed the recommendation outright, and six
submissions raised other comments or suggestions, including the suggestion funds
should remain in the region they came from, and the required upgrades are urgent and
cannot wait for other venues to be sold.

New Zealand Racing Board (NZRB)

180. The NZRB did not support the recommendation to vest racing club property with the
code. It believed legally centralising ownership of venues would be controversial, and
challenges to this move would stall any progress on achieving the perceived benefits.
As of 1 July 2019, the NZRB became RITA, whose comments on the proposals are
outlined below (see paragraph 221).

Racing code submissions

181. NZTR stated this recommendation requires further work before it could be supported.
GRNZ believes this recommendation is a ‘genuine and good faith attempt to respond
to poorly placed capital and infrastructure holdings’, however believes it will lead to
lengthy legal challenges. HRNZ also believe legal challenges will stall any progress.

Ministerial Advisory Committee for Racing

182. The MAC supported the intention of the recommendation to vest race club property to
the codes, however did not support the approach proposed by Messara. The MAC
established the Industry Future Venue Plan Group, to develop an industry FVP and
clear and transparent criteria to objectively measure if a venue is no longer required
for racing. As of 1 July 2019, the FVP is being progressed by RITA and the codes.

Public consultation beyond the Messara Report

183. Given the time constraints, the Department has not consulted publicly beyond
consultation on the Messara recommendations. The detail of the proposals in this RIA
were not part of the Messara Report, therefore it is likely that submissions as part of
the select committee process will address this. lwi and hap0 been not been consulted,
as surplus venues are not proposed to come into Crown ownership, and Crown-owned
land at venues declared surplus is not being considered for transfer to the codes.
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Section 3b: Options identification

3.1 What options are available to address the problem?

184. Options have been identified for the problems/objectives identified in section 2.3.

185. How to ensure that racing property!’ and other assets is retained in the industry
(Objective 1) and used for maximum industry benefit (Objective 2), has been
considered through the following options:

Option 1: Legislation to specify when a club winds-up its assets transfer to the
code; and

Option 2: Legislation to specify codes have the ability to wind-up clubs that do
not race.

186. These options are discussed in further detail below. The options are not mutually
exclusive and both will contribute to the objectives.

187. How to ensure that surplus racing venues can be used for maximum industry benefit
(Objective 2) has been considered through the following options:

Option 1: The Messara recommendation to vest all race club property to the
codes. The intention of this option was supported by the MAC. However, the
MAC did not support this approach;

Option 2: Legislative provisions to support commercial negotiations,
according to new objectives in the Racing Act, creating a default position that
surplus venues vest in the code unless payments to the club and/or
community are warranted, including:

i. arestriction on club property transactions without first obtaining code
approval;

ii. an agreement between code and club on surplus property overrides
the club constitution; and

iii. a statutory process to resolve the utilisation of surplus property when
agreement cannot be reached by negotiation.

Option 3: The new ‘racing ecosystem’ and no intervention at individual
surplus venues — commercial negotiations to progress within the new
legislative state. This option would take the approach broadly proposed by
the racing codes and the NZRB, in response to the Messara recommendation
to vest all race club property to the codes.

17 In this RIA the word “property” primarily refers to freehold land at club-owned racing venues that have been
assessed by the relevant code body to be no longer required for racing (i.e. surplus venues). However, on
wind-up of a club, “property” refers to all net assets of the club including its freehold land, cash and

investments.
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Options to ensure that racing property is retained in the industry and used for
maximum industry benefit

188. While the key component of Messara’s ‘cycle of revitalisation’ (see page 22) is the

reduction of venues, it does not require the closure of any club. A club whose venue is
declared surplus has the option to race elsewhere, or merge with another club. The
dissolution of racing clubs is currently rare, however with a reduction of racing venues
there is the possibility that this becomes a more frequent occurrence. Currently when
a club winds-up, assets can transfer to other incorporated societies or charities. The
Department has considered two options related to the dissolution of clubs, that would
best meet the property objectives identified above.

Option 1 - Legislation to specify that when a club winds-up its assets transfer to the code

189. This option requires that racing club assets, by default, are transferred to the relevant

racing code when a club winds-up. A proportion of racing clubs currently provide for
this in their constitutions. This will ensure that capital retained within the racing
industry is available for industry revitalisation. It is consistent with the Incorporated
Societies Act, which requires assets to remain for not-for-profit purposes. This option

would result in the transfer of assets from one incorporated society (club) to another
(code).

Option 2 - Legislation to specify codes have the ability to wind-up clubs that do not race

190. This option addresses the problem of underutilised assets at clubs that do not race.

191.

192.

However, the creation of a power for a code to wind up a club that does not race
would be a significant incursion of a club’s rights of association and, due to the vesting
of the assets, common law property rights. Funding from the wind-up of any club
would be held by the relevant code and used to refurbish retained racing venues. The
refurbishment of retained venues will benefit all clubs that race, the wider racing
industry through increased betting revenue, the New Zealand economy and
employment in areas surrounding the retained venues.

The decision to commence the procedures necessary to wind-up a club would sit with
the code. The Department considered criteria that would need to be met for a code to
exercise the proposed new power to wind-up a club that is not racing. These include:

i. the code being satisfied that a club is no longer racing or will no longer hold
races (because, for example, the club has indicated that it will not race);

ii.  theclubis not registered for racing; and

iii.  the club does not meet, or is unlikely to meet, the criteria for registration, or
refuses to register, or is unable to do so in a reasonable timeframe.

The Department considers the wind-up of a club by a code must occur following a
process consistent with natural justice, including:

i. the code informing the club that it intends to wind it up, including the reasons
why it is considered not to be racing, and providing the club a reasonable
time in which to respond;

ii.  the club having an opportunity to respond, providing any evidence that
contradicts the code’s reasons; and
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iii.  afinal decision by the code, with a right of appeal for the club to the High
Court.

Options to ensure that surplus racing venues can be used for maximum industry
benefit

193.

It is expected that in most circumstances maximum industry benefit will be obtained
by using the proceeds from the sale of a surplus venue to refurbish retained venues. In
some circumstances the surplus venue may be retained by the code for training or to
be sold at a later date.

Option 1 - The Messara recommendation to vest race club property to the codes

194.

195.

196.

197.

Messara identified there is an opportunity to address this problem by using the
proceeds from the sale of venues no longer required for racing to finance the
upgrading of retained venues. Recommendation 12 from the Messara Report stated,
‘Clarify legislation to vest Race Club property and assets to the Code regulatory bodies
for the benefit of the industry as a whole’. Specifically, this would require amending
the Racing Act ‘to provide for the vesting in NZTR*® of the ownership of freehold
racecourse land and other net assets of Race Clubs’ (Messara p74).

This option would address the problem by wholesale transfer of assets to the codes.
The codes would then have the ability to sell or borrow against any freehold land no
longer required for racing and use the proceeds to upgrade retained venues. This
would not require the closure of any club as any club owning or is based at a venue
declared surplus would have the opportunity to race at an alternative venue.

Public consultation on this recommendation was undertaken in September and
October 2018. As discussed in section 2.5, there was strong opposition to the
recommendation to vest all club property to the codes, however there was general
agreement that venues retained for racing required significant upgrades.

A variation to this option would involve the transfer of assets of selected venues only.
This would reduce the impact to a limited number of racing clubs and the communities
connected to those clubs, however the Department discounted this option as it
removes the ability for commercial negotiation to proceed. Specifying venues, and the
transfer of the club’s assets, in legislation would require Parliament to decide which
venues are surplus and would not be consistent with empowering the industry to
make those decisions.

18 The Messara Report focused on the Thoroughbred industry, however the recommendations encompass all
three codes.
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Option 2: Legislative provisions to support commercial negotiations

198. This option supports commercial negotiations between a racing code and a club whose

199.

200.

201.

venue is declared surplus, to determine the distribution of funds gained from the sale
of the venue. The Department considers the FVP process itself does not require
legislation. These are commercial negotiations, conducted in good faith between the
codes and the clubs. The FVP process involves the codes assessing venues against
criteria to decide which are still required for racing. The Department understands
these criteria include past performance and future potential of a venue, and the level
of community involvement with the venue. The relevant code will then engage with
the club concerned.

This engagement will consider whether or not it is viable to continue racing at a venue,
and if not, the benefits for a club if it chooses to continue to race at an alternative
venue. Retained venues will benefit from code-directed investment for upgraded
facilities and support an increase in prizemoney. As with Option One, this will not
require the closure of any club. However, the closure of a club’s local venue will likely
mean increased travel time to an alternative venue. It is for a club to decide if they
wish to continue at a new location. The Department cannot predetermine which
venues will be declared surplus as a result of the FVP process. However, if we consider
the proposed venue closures within the Messara Report, every region would retain at
least one venue, which would minimise any additional travel time for racing
participants.

There will also be a negotiated process to resolve any dispute about the use of funds
from the sale of the club’s venue. Where a venue is declared surplus, the code will
consult with the club on the local community interest in the venue, to determine if any
payment to the community is warranted. The club can engage with the local
community if required.

However, it is important that certainty can be achieved regarding racing property in a
timely manner. Legislative changes could support the negotiations or resolve the issue
in the event that agreement cannot be reached. The Department has identified the
range of possible outcomes of FVP negotiations and has considered the following
legislative provisions in response to them (see Table 4).

Statutory restriction on club property transactions without code approval

202.

203.

This option requires legislation be amended to provide for a statutory restriction on
club property transactions without the club first obtaining code approval. The
restriction is designed to prevent property being disposed of outside the racing
industry regardless of a club’s constitution.

The Department considers that while a restriction would stop clubs from undertaking
certain property transactions, clubs would still be able to undertake property
transactions with the code’s approval. This option is considered important to ensure
clubs do not divert their assets away from the racing industry during the FVP
negotiations.
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Agreements made between code and club override club constitutions

204. On the passage of Bill No. 2, it is likely that the provisions in some club constitutions

205.

regarding the dispersal of surplus assets to other parties will not be consistent with the
new wind-up provisions proposed for Bill No. 2 (a code can wind-up a club that does
not race; on wind-up a club’s capital should invest in the code body), or the objective
that the value of racing property should be retained in the industry. This option
provides for dispersal of assets to the industry following the FVP process, despite club
constitutions.

If the FVP negotiations are successful, an agreement on the dispersal of assets may be
contrary to a club’s constitution. Legislation to specify that such agreements override
the club’s constitution, where the two are inconsistent, would enable these
agreements to go ahead.

A statutory process to resolve the utilisation of surplus property when agreement cannot be
reached by negotiation

206.

207.

208.

It is anticipated there will be some opposition to the FVP process, and the codes will be
unable to reach agreement with some clubs.

FVP negotiations may fail for one of the following reasons:
i. aclub disputes the decision to declare a venue as surplus; or
ii. aclubdisputes the proposed distribution of assets from a surplus venue.

When agreement cannot be reached between a racing code and club through the FVP
process, the Department has considered the use of a statutory decision-making
process to reach an outcome. All variations on this option have the following in
common:

i.  theclub has a venue that its code has determined to be no longer required
for racing and the club wants to keep racing at an alternative venue;°

ii.  the club and code will share the Crown’s costs of the statutory process, on the
basis of full cost recovery;

iii.  the club assets the process would apply to are tracks and facilities at venues
that have been declared surplus by the code (or the proceeds from the sale of
such venues);?°

iv.  the proposed statutory processes cannot be used in respect of any land that is
council land or reserve land, as the club does not have freehold ownership;

v.  astatutory process is used where negotiation has been attempted in good
faith and failed to reach agreement between the club and the code;

19 If the club no longer wishes to race, the new wind-up provisions would apply rather than this statutory
decision-making process.

20 Other non-venue assets of a club are excluded from allocation under the proposed legislation, such as
balance sheet reserves, shares and investments, and other parcels of land (although they may be considered
when determining whether a club needs some proceeds from the sale of its venue in order to be able to race
at another venue).
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209.

vi.  the decision-maker would have regard to the two property objectives when
considering the transfer of surplus racing venues to the code and deciding the
amounts, if any, to be paid to enable the club to race at another venue and/or
to the community in respect of its interest in the surplus venue; and

vii.  no option requires land to be sold if retention is determined to be more
beneficial, i.e. the land might be transferred to the code and retained for
other industry purposes (e.g. training), or be sold at a later date.

The options for the decision-maker of the statutory process are:

i.  Option 2A: The Minister for Racing decides the allocation of surplus club
property, having received independent advice;

ii.  Option 2B: An independent commissioner decides the allocation of surplus
club property; and

iii.  Option 2C: The code decides the allocation of surplus club property.

Option 2A - The Minister for Racing decides the allocation of surplus club property

210.

211.

212.

213.

214.

In this option, the Minister for Racing has a statutory power to recommend an Order in
Council which allocates property to the code with payments to the club and
community where this is warranted. The Minister will be required to appoint and take
advice from an independent reviewer before recommending an Order in Council. The
reviewer would need to consider whether the venue should be transferred to the code
and whether any payments should be made to the club and the community. Any such
payments may involve funding and/or be achieved in kind through the gifting of
property, e.g. land, or other assets.

The club, code or the community could ask the Minister to consider recommending an
Order, or the Minister could initiate the statutory process on his/her own initiative.
The Minister may have regard to any of the following factors, or any other factors as
they consider necessary:

i whether there has been an attempt at negotiation in good faith;
ii. written submissions from the club and the code;
iii. the new principles in the Racing Act; and
iv. any other factors the Minister considers relevant.

The Minister may recommend that the Order in Council requires a payment to be
made to the club and/or the community where appropriate.

The transfer of property would occur following the transfer date in the Order. This
option is based on existing statutory models where there are provisions in legislation
for how interests in land are dealt with, for example the Health Sector Transfers Act
1993.

The transfer of property would extinguish any trusts on it. 9(2)(h)
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Option 2B — An independent commissioner decides the allocation of surplus club property

215.

216.

217.

This option provides for an independent commissioner (appointed by the Minister for
Racing) with a statutory power to make a binding decision on the allocation of club
property between the code, club and community. This power could be invoked by the
Minister or either party to the FVP negotiation.

The commissioner’s role would be to review a written proposal produced by the code,
a written submission by the club and make a substantive decision. Matters that the
code’s proposal should address would include:

i.  whether the club requires funding to enable it to race at another venue,
ensuring that the club will have sufficient reserves to manage reasonably
foreseeable risks; and

ii. any amounts the commissioner considers appropriate to be gifted to the local
community in recognition of the community interest in the surplus venue.

The commissioner would produce a detailed written determination setting out the
vesting of assets to be given effect to. This determination would take effect when it is
published in the Gazette.

Option 2C - The code decides the allocation of surplus club property

218.

In this option a broad statutory power would be established for the codes to make a
binding decision on the allocation of property between code, club and community. In
each case the code would be required to consider how much, if any, funding should be
retained by the club to enable it to race at an alternative venue or be paid to the
community in recognition of its interest.

Option 3: Commercial negotiations with no legislative support

219.

220.

Under this option the codes and clubs participate in the FVP process, and if agreement
is not reached codes would be able to utilise levers the proposed governance
arrangements provide them (as described in previous section). Codes provide clubs
with the ability to participate in the racing industry, through a registration/licence
system. Without a licence, clubs would be unable to hold races and therefore receive
any distribution of funds from the code. In addition, codes would have the ability to
approve club constitutions and any changes to them.

These powers however are limited; they provide incentives for clubs at retained
venues to meet the standards that are specified by the codes. But these powers may
be insufficient to address significant differences of opinion between the club and code.
If a venue is declared surplus and no agreement can be reached, the club may lose its
main source of income, limiting their ability to maintain their venue.
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How has consultation affected these options?

221.

RITA has been consulted on the proposed options and supports redistributing revenue
from property no longer required for racing to fund infrastructure at retained venues.
RITA considers it is important that a statutory process be included in the Racing Act, to
resolve the utilisation of surplus assets when agreement cannot be reached by
negotiation between the code and the club. RITA also supports the principles that the
value of freehold racing property should be retained in the industry, and that property
should be used for maximum industry benefit.

Consultation with the Ministry of Justice

222,

223,

The Ministry of Justice (MoJ) reviewed the proposals and indicated some of the
options may limit clubs’ rights under NZBORA. Mol identified the right to be free from
unreasonable search and seizure is relevant as the confiscation of real property may be
seen as an unreasonable seizure. It was concerned that Option 2C: Code decides
allocation of surplus club property may potentially breach natural justice as the code is
both the decision maker and the body that will benefit from that decision. It
considered Option 2A: the Minister for Racing decides, or 2B: an Independent
Commissioner decides, would be more consistent with natural justice as the decision-
maker would be more independent.

Mol has also given a preliminary view that giving codes a power to wind up a club that
is not racing may limit a club’s rights under NZBORA, specifically the right to natural
justice and the right of association and peaceful assembly. Due to these concerns,
there is a possibility of an adverse NZBORA report following its review that will occur
when the Bill is introduced.

Department response

224,

225.

226.

The actual conflict of interest is limited to the fact that the code will control which
venues are refurbished with the proceeds from wound-up clubs and is partly mitigated
by the codes having clear prioritisation criteria for venue projects, to provide the
optimum return for the industry. It should be noted that the proposed transfer of
property from a race club to its parent code is a transfer from one incorporated society
to another. Both organisations are not-for-profit entities, so the transferred property
will continue to be used for not-for-profit purposes within the racing sector.

The Department also considers the ownership structure within the racing industry
does not reflect the relationships between codes and their clubs. The proposed future
state, as seen in the Racing Ecosystem diagram in the Governance section of this RIA,
more clearly defines this relationship. Clubs are registered with their code in order to
qualify to receive races, and therefore distributions, that flow from TAB NZ to the
codes, and then to the clubs. As noted by Messara, racing licences are a privilege and
not a right. Racing venues only operate as a functional racing venue with the
agreement of the relevant code which grants racing licences.

In addition, the racing industry also contributes significantly to the upkeep of venues,
including nearly $10 million over the last five years, on top of over $600 million in
distributions to clubs by the three racing codes. However, this investment is not
sufficient to address the deferred maintenance at venues across the country. Messara
highlighted the quality of thoroughbred racing venues across New Zealand are below
standard; the current Racing Infrastructure Rating (1 = extremely poor, 10 = excellent)
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for all 48 thoroughbred venues is 4.3, and the current Facilities Infrastructure Rating is
3.72,

227. Given the historic inability to resolve the issue of the number of racing venues across
the country, as detailed in section 2.1, and the inability for smaller concessions
provided to the industry to reverse the identified decline, significant change is
required. Option 2 limits the intrusion to a small number of clubs, however, given the
implications to property rights of racing clubs the Department has considered a
safeguard to the risk that codes do not act in good faith during negotiations. This
includes that the Racing Act contain provisions to enable the Minister for Racing to
prescribe in regulations a process and criteria that codes must apply when negotiating
with clubs about the use of surplus venues.

Consultation with MBIE

228. MBIE were consulted on the proposed changes to wind-up provisions of racing clubs.
MBIE confirmed the proposals in this RIA to require that the assets of racing clubs
remain in the racing industry for non-profit purposes, will be consistent with the
Incorporated Societies Act 1908 and a proposed new Act that will replace the 1908
Act. It is intended that the current provision in the Racing Act, to override those in the
Incorporated Societies Act, will remain.

21 The Racing Infrastructure Rating and Facilities Infrastructure Rating are based on information largely
provided by NZTR.
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Table 4: Potential scenarios arising from FVP negotiations

Steps taken FVP process

Statutory restriction on club property transactions without code approval

Code decision

Venue to be retained

Venue is declared surplus

Club response

Club continues to race at own
venue??

Club will not race

Club agrees to race at other
venue

Club disputes FVP decision

Agreement
reached between
club and code

Agreement reached

No agreement on use of
proceeds from surplus venue.
Club will not wind up

Club decides to wind up. New
wind-up provisions apply

Club agrees to the proposed
distribution of proceeds from
surplus venue between code,
club and community

No agreement. Club refuses to
surrender surplus venue to the
code

Proposed new

e Legislative provision clarifies

e Statutory decision-making

e Wind-up provisions in Racing

® Provision to override club

e Statutory decision on surplus

e Other clubs may also hire the
club’s venue

for industry revitalisation
e Club wound up

e Community interest
appropriately recognised

for industry revitalisation
e Club wound up

e Community interest
appropriately recognised

legislative that codes have function to power may be invoked by Act amended to vest assets constitutions venue, invoked by club or code
provisions register clubs, and approve club or code in code on wind up
their constltutlor?s [see e Code may exercise new
Governance section] legislative provision to wind
the club up if not racing
e Wind-up provisions in
Racing Act amended to vest
assets in code on wind-up
Outcome e Club races at own venue e Surplus assets vest in code e Surplus assets vest in code ® Surplus assets vest in code ® Surplus assets vest in code for

for industry revitalisation
® Club races at other venue

e Community interest
appropriately recognised

industry revitalisation
® Club races at other venue

e Community interest
appropriately recognised

22 Any other response is considered unlikely. However, if a club decided not to race the wind-up provisions would be utilised.
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3.2 What criteria, in addition to monetary costs and benefits, have been used to assess the
likely impacts of the options under consideration?

229. The following criteria were developed to consider what option provided the best likely

outcome, aligned with the overarching principles of the reforms.

Criteria ‘ Description

Sustainability Incentives and powers should support the long-term

sustainability of the industry, for example by enabling the
industry to leverage funding from venues no longer required
for racing

Empowerment The industry should be empowered to make the tough

decisions necessary to revitalise itself

Subsidiarity Issues are resolved at the most local level that is capable of

resolving the matter

Minimum statutory intervention Providing incentives that enable industry arrangements to be

managed on a commercial basis where possible

Feasibility The provisions governing the future state for the racing

industry should be able to be implemented, without provoking
excessive and expensive litigation

230. Some of the proposed options involve significant incursions on property rights.

231.

232.

Therefore, consistency with natural justice has been factored into the analysis of
options. This includes the ability for affected clubs to utilise a dispute resolution
process.

The Department also considered the options to ensure that surplus racing venues can
be used for maximum industry benefit in terms of equity. The Messara
recommendation option would provide equity of outcome, as all racing clubs (that
own venues) would receive the same outcome — the loss of their assets. The option of
‘legislative provisions to support commercial negotiations’ will provide every club with
an equal opportunity to participate in the same negotiated process, with a fair chance
to be heard, reaching a result that is specific to each club’s situation. All clubs whose
venue is declared surplus have the opportunity to respond to the code decision and
utilise the dispute resolution process.

The statutory process provides for the Minister for Racing to decide how the proceeds
of a surplus venue are used, having first received the advice from an independent
commissioner. The decision will be a binding decision on the allocation of club
property between the code, club and community. This enables the Minister to consider
the matter and allocate assets without being limited by the capability of the parties
involved.

3.3 What other options have been ruled out of scope, or not considered, and why?

Retaining the current number of racing venues

233.

The option to retain the current number of racing venues is out of scope. There is wide
agreement that there are too many race tracks in New Zealand; the Messara Report
came to the same conclusion as previous reports. Despite this agreement, racing clubs,
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234.

in provincial areas are often a valued community resource and local interests have
outweighed those of the wider industry. Considerable capital can be tied up in surplus
racing assets that are not used efficiently, for example venues that hold one or two
races a year. Submissions on the Messara recommendation to close venues included
comments from individuals acknowledging the need for rationalisation, while arguing
for their local venue to be retained.

The FVP process goes some way to resolving the property-related issues for the
industry. However further change is required to ensure its outcomes.

Alternative funding for venue refurbishment

235.

236.

237.

238.

Messara identified the cost to upgrade retained tracks and facilities at $190 million.
The proposals in this paper recommend capital requirements be met from the
realisation of capital value in venues that would not be retained. The alternative of
using debt to fund capital requirements has been considered. Servicing the required
capital, if entirely funded by debt, would cost in the order of $15-20 million per
annum. This assumes debt would be repaid over a 25-year term and an interest rate of
approximately 6%, with debt to be secured against retained tracks and facilities. The
Messara Report underlined that overall the racing industry runs at a loss and it is
unrealistic to expect it to take on a very large debt and service that alongside making
the additional investments that Messara said were needed, for example increasing the
prize pool. In addition, because venues would remain owned by clubs, financing
arrangements would be complex and securing debt may also be challenging.

The industry is therefore unable to support a debt financed solution to its capital
needs, without an offsetting decrease in distributions to clubs. If rather than debt, the
industry was to fund the upgrades from its main income, the distributions from TAB NZ
to the codes, these would also necessarily decrease. As an example, if the required
$190 million was funded over 5 years, this would result in over 30% decrease of the
funds provided to the three codes for other purposes over that period?3. This would
have significant negative effects for all participants in the industry and the wider
community.

A decrease in prizemoney, the opposite of what the reforms are aiming to achieve,
would in all likelihood result in decreasing participation. Messara has already identified
the current level of prizemoney has led to declining participation. This would be
expected to lead to a decline in earnings for owners, which would in turn lead to
decline in earnings for breeders, jockeys, trainers, and the supporting industries. An
additional consequence of this would be a decline in distributions from TAB NZ,
therefore risking the funds being available for the upgrades.

Short of a major capital injection from the Crown, realisation of capital from surplus
tracks is the only viable option. Potential for further government funding, beyond the
$3.5 million contribution to the transition phase and progressive repeal of the betting
levy through the Racing Reform Act, has not been considered.

23 Based on the figure of $600 million distributed to the three racing codes over the last five years.
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Will surplus venues generate sufficient capital to enable the revitalisation programme?

239.

240.

The 2016 value of the venues identified by Messara as surplus (the initial 16 proposed
for closure) is around $30 million. This level of value would fall very significantly short
of enabling the revitalisation. However, this valuation reflects current use and current
zoning. Some surplus venues have, through the process of urban expansion, moved
from being rural or semi-rural to being suitable for residential development. These
venues have much greater value if rezoned.

As noted by Messara, the value of the initial 16 venues proposed for closure could
realise $150 to $300 million if the land was rezoned for residential use. The
Department does not know what the view of relevant zoning authorities will be
regarding rezoning applications. However, surplus venues could make a significant
contribution to addressing land supply issues in some locations and the Department
expects planning authorities to look favourably on rezoning applications for those
sites.
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Section 4b: Impact Analysis

Table 5: Options to ensure that racing property and other assets are retained in the industry and used for maximum industry benefit

Criteria

Sustainability

Empowerment

Subsidiarity

Minimum statutory
intervention

Feasibility

Overall assessment

Key:

Status quo

0

Current wind-up provisions
mean assets can be lost to
the industry

Option 1: Legislation to specify when a club winds-up its assets
transfer to the code

++

Prevents a club transferring its assets to other not-for-profit
organisations on wind-up

Option 2: Legislation to specify codes have the ability to wind-up
clubs that do not race

e

Assets transferred from a club that is not participating in the
industry, to the code, to benefit the wider industry

0

Codes have no ability to
wind-up a club that is no
longer racing

++

Codes have ability to decide where assets are best utilised

-

Codes decide whether to initiate wind-up of a club that does not race
based on criteria within the Act

0

Codes have little control
over how assets are
dispersed when a club
winds-up

++

Enables the industry to decide the use of assets from clubs that wind-
up

+

Codes are best-placed to make decisions regarding whether a club is
not racing and should be wound-up

0

No statutory intervention

++

Is the minimum statutory intervention necessary to achieve objective

+

Is the minimum statutory intervention necessary to achieve
objective. Decisions for winding-up clubs are commercial decisions

0 + -
No change Consistent with Incorporated Societies Act, as assets remain for not- Risk of legal challenge (of decision to wind-up a club)

for-profit purposes Risk of conflict of interest if Option 1 and 2 are both implemented.
0 LS +

++ much better than doing nothing/the status quo + better than doing nothing/the status quo 0 about the same as doing nothing/the status quo

- worse than doing nothing/the status quo -- much worse than doing nothing/the status quo
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Table 6: Options to ensure that surplus racing venues can be used for maximum industry benefit

Criteria

Sustainability

Empowerment

Subsidiarity

Minimum
statutory
intervention

Feasibility

Status Option 1 - Messara recommendation to vest all race club Option 2 - Legislative provisions to support commercial | Option 3 — New ‘racing ecosystem’ with no
Qu024 property to the codes negotiations intervention
0 - ++ -
Codes own all property, and have ability to borrow against | Achieves certainty that surplus venues can support Incentives for clubs with retained venues to meet
assets, but have unwanted obligations e.g. maintenance industry revitalisation. standards specified by codes, but codes have limited
ability to incentivise clubs with surplus venues to
participate in negotiations.
0 ++ = 0
Fully empowers codes to make decisions on national scale, | Codes drive FVP negotiations, though the Minister will Code drives FVP negotiations but property law rights sit
however no requirement to have regard for local matters have decision powers if negotiations fail. with club so code limited in results it can achieve, and
no mechanism to break deadlocks.
0 -- + 0
A one-size-fits- all approach. No ability for a tailored Decisions made by clubs and codes locally on a Long-standing issues related to property remain
solution for clubs. commercial basis within the new framework of the unresolved.
amended Racing Act, but decisions may be made by the
Minister as a last resort.
0 - - 0
Excessive intervention in all clubs, including those Commercial FVP process is prioritised. No statutory intervention. Relies on agreement. May
performing well. Statutory power limited to cases when agreement lead to calls for subsequent government involvement
Similar benefits can be obtained with less intervention. cannot be reached.
0 -- + N

Difficult to legislate for and implement.

With preferred statutory power (2A), reduced risk of
legislative challenge.

Limits to what the code can achieve by negotiation;
results are uncertain but unlikely to fully support
industry revitalisation

24 The status quo is the current scenario where RITA has responsibility for the wagering and racing functions.
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++
The same outcome is delivered to all clubs who own
venues, resulting in loss of assets.

+
All venues assessed through FVP process, using same
criteria. Outcome of venues will differ, based on the
assessment. Where venue declared surplus, all clubs
have opportunity to participate and challenge decisions
of process.

Statutory process with independent decision maker
addresses disparities in capability between parties.

0
All clubs given same opportunity to participate in FVP
process with a fair chance to be heard.

Overall -

assessment

Key:

++

+

much better than doing nothing/the status quo + better than doing nothing/the status quo 0 about the same as doing nothing/the status quo

worse than doing nothing/the status quo -- much worse than doing nothing/the status quo
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Table 7: Options for the decision-maker of the statutory process, when negotiations fail

Criteria

Sustainability

Empowerment

Subsidiarity

Minimum statutory
intervention

Feasibility

Overall assessment

Key:

Status quo Option 2A: The Minister for Racing decides the Option 2B: An independent commissioner decides | Option 2C: The code decides on allocation of
allocation of surplus club property the allocation of surplus club property surplus property

0 L - -
Achieves best certainty that surplus venues can Judicial review risks may prevent property from Greatest risk that judicial review prevents property
support industry sustainability contributing to industry sustainability from contributing to industry sustainability

0 - - e
Minister decides. Codes and clubs input to process Commissioner decides. Codes and clubs input to Code invokes the power, having regard to local and

process industry matters

0 - - -
Minister is drawn into local industry matters, but Minister is not drawn into local industry matters, Matters are decided locally by code but not clubs
this is required to achieve certainty. but this is less likely to achieve certainty. and risks ineffective solution.

0 - - - -
Following Ministerial involvement, control of Following Commissioner involvement, control of Puts decision rights in code hands but judicial
surplus venues will largely lie with industry surplus venues will largely lie with industry, subject | review may lead to calls for government

to judicial review involvement

0 ++ + .
Order in Council appropriate given significant Potential for clubs to challenge the independent Significant potential for clubs to challenge the
impact on property rights and is best way to commissioner’s process and decision process and decision of the code
address judicial review risks.

0 ++ 0 - -

++ much better than doing nothing/the status quo + better than doing nothing/the status quo 0 about the same as doing nothing/the status quo

- worse than doing nothing/the status quo -- much worse than doing nothing/the status quo
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Section 5b: Conclusions

5.1 What option, or combination of options, is likely best to address the problem, meet
the policy objectives and deliver the highest net benefits?

How to ensure that racing property is retained in the industry and used for maximum
industry benefit

241.

242,

243.

244,

245.

Options 1 and 2 are not mutually exclusive and both scored well in section 4, therefore
both options are proposed for inclusion in the Racing Act.

The Department considers the combination of options related to wind-up would best
achieve Objective 2. It is likely to be seen as a conflict of interest for a code to wind-up
a club that does not race, as the code would benefit from the decision. However, the
codes represent the interests of the wider racing industry and do not stand to benefit
directly from the assets of a club when it is wound-up. Proceeds from wound-up clubs
and surplus venues will be held separately by the code and used to refurbish retained
venues.

The actual conflict of interest is limited to the fact that the code will control which
venues are to be refurbished with the proceeds from wound-up clubs. This is partly
mitigated by the codes having clear prioritisation criteria for venue projects, to provide
the optimum return for the industry.

The proposal is considered necessary on the basis that racing clubs should meet the
registration criteria and hold races or have a reasonable prospect of doing so soon. For
most clubs a failure to race will be a breach of its constitution.

As racing clubs are incorporated societies, their members cannot receive any pecuniary
gain from the dissolution of the club and dispersal of its assets. Club members will not
suffer any financial loss, rather they lose the decision-making rights on the disposal of
the club’s assets.

How to achieve certainty on the use of surplus racing venues for maximum industry benefit

246.

Option 1 (the Messara recommendation) introduces several issues, including:

i. itdoes not allow any opportunity for negotiated agreement and is likely to
give rise to the highest level of concern and opposition among clubs;

ii.  aone-size-fits-all approach is inappropriate - ownership of retained venues
should remain with the clubs because it is appropriate for clubs to continue to
hold responsibilities such as maintenance, health and safety, and insurance
due to their location at the venue. If codes were to own the race venues these
responsibilities would shift to them, risking distracting them from their core
business; and

iii.  if race venues were to be transferred to codes and leased back to clubs, this
would create unnecessary level of complexity which is counter to the aim of
the reforms to create a more streamlined, efficient racing system.
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247.

248.

249,

250.

In addition, the Department has considered submitters’ views on the Messara
recommendations. Strong opposition to the recommendation to vest all race club
property to the codes contributed to the decision to discount Option 1. There has been
no public consultation on Option 2, however it is expected that there will be some
opposition to it. The level of support for recommendation 14 (see paragraph 179)
strengthens the argument for venue revitalisation and funds dedicated to this. Given
the difficulty and negative consequences of funding this revitalisation through debt
funding or distributions from TAB NZ, utilisation of capital within the industry is the
only viable option.

The Department’s preference is negotiation between code and club, through the FVP
process. It is anticipated that agreement can be reached in most cases. For cases
where agreement cannot be reached, the ‘future state’ outlined in the governance
section will provide the codes with some power to rationalise venues, specifically their
ability to approve club constitutions, grant clubs’ registration and licences to host race
meetings. If a club does not satisfy the conditions set by the code, they will lose the
ability to race at their venue, and therefore no longer receive funding from the code
for both prizemoney and maintenance grants. This will result in a significant loss of
income for a club, and all parties involved (codes, club and community) will suffer a
loss.

This outcome will not provide the benefits proposed by Messara. The legislative
provisions provided through Option 2, as a ‘backstop’ intervention, will ensure a result
is reached in the limited cases where all other avenues fail. While this option involves
significant incursion of property rights of affected clubs, this must be considered
against the industry ‘greater good’, where the benefits are shared across the sector
and the communities of all clubs. The statutory process to decide on the distribution of
funds realised from surplus venues, is limited to a case specific process that includes a
considered assessment of the value of the surplus venue to the surrounding
community and provides for compensation to reflect that value. The backstop would
only be exercised by the Minister who can balance all competing interests.

The interests of individual clubs are valid but must be seen in the context of the wider
industry. The industry has declined, at least in part, because clubs, codes and the
industry as a whole cannot reach consensus on how to address longstanding issues.
Ultimately, if the industry thrives then so will clubs. The Department considers
decisions cannot be delayed, and most particularly cannot be delayed for open ended
negotiations when there is no certainty that necessary decisions will or can be made.
The Department considers the ‘greater good’ argument outweighs the argument for
the status quo to remain. Difficult decisions must be made, and the proposed statutory
process provides for the unlocking of industry capital, while addressing the community
interests that are affected.
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251. The preferred statutory decision-making power (Option 2A - the Minister for Racing
deciding on the allocation of surplus property, through an Order in Council), is
appropriate for significant community assets and significant decisions affecting
property rights. The involvement of the Minister and the use of an Order in Council
process is most appropriate when there are such significant interests at stake and the
need for democratic accountability for the use of the powers. While none of the
options for a statutory decision-maker is without risk of cost and delays through
judicial review, the Order and Council implementation mechanism stands the greatest
chance of being effective in achieving the racing property objectives.
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5.2 Summary table of costs and benefits of the preferred approach

Affected
parties
(identify)

Comment: nature of cost or benefit (eg ongoing, one-off), evidence and assumption (eg
compliance rates), risks

Additional costs of proposed approach, compared to taking no action

Impact

Sm present value, for
monetised impacts;
high, medium or low
for non-monetised
impacts

Evidence
certainty (High,
medium or low)

Regulated parties | Codes
- Costs for all codes undertaking FVP negotiations Low High
- Costs to codes associated with legal challenges to result of FVP process — expected from limited Medium
number of cases
- Costs for codes when statutory process is invoked — expected from limited number of cases Low
Clubs
- Costs to clubs who undertake legal challenges to the results of FVP negotiations — expected from Medium
limited number of cases
- Costs to all clubs (who own venues) for participation in FVP process Low
- Costs to clubs (whose venue is declared surplus) who agree to race at alternative venue, e.g. rental at Low
alternative venue (potential for funding to come from club assets through negotiation with codes, if
required).
- Cost to clubs (whose venue is declared surplus) who choose not to (or are unable to) race at alternative High
venue
- Costs to club when statutory power is invoked — expected from limited number of cases Low
Regulators Racing industry judicial functions are self-regulated Low High
Wider Minimal. Crown cost of statutory process will be cost recoverable from code and club Low High
government
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Other parties Possibility for extinguishment of trust (dependent on outcome of FVP process) High Medium
Communities/industry participants affected by loss of venue

Potential loss of opportunities for social gathering and opportunity to participate/volunteer. A payment Medium High
will be made, if appropriate, to the community for the loss of event venue.

Racing industry participants (e.g. trainers, owners, jockeys) and wider community members connected to
a surplus venue will lose proximity to community venue, resulting in increased travelling distances to
alternative venues, and potential increases related to relocation of training facilities.
Charities/incorporated societies

High High
Loss of potential distribution of assets from the dissolution of racing clubs

Total Monetised | The monetised cost is difficult to estimate as it is subject to decisions on potential legal challenges, butis | Medium Medium
Cost expected to be in the low millions

Non-monetised Potential delays to realising funds from surplus venues, through legal challenge Medium High
costs

Expected benefits of proposed approach, compared to taking no action

Regulated parties | Codes High Medium

Gain ability to utilise funds to redevelop retained venues, make decisions at national-level on
prioritisation for upgrading venues, for benefit of wider industry

Clubs who own/based at retained venues

Retained venues will be upgraded; clubs who own venues that require significant redevelopment will
benefit from the decision of the code to invest in their venue. This reduces maintenance costs (ongoing,
as opposed to deferred).

Clubs that own venues will benefit from increased income gained through hosting other clubs, and

increase in non-racing events.

All clubs that continue to race will benefit from this through ability to hold more races, therefore
increasing betting revenue and distributions from TAB NZ and codes.

Regulators Racing industry judicial functions are self-regulated Low High
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Wider
government

Benefit to support revitalisation of the racing industry, in addition to greater levels of tax and the wider
contribution the racing industry brings to the New Zealand economy, through employment and the
goods and services that supply the industry.

High

High

Other parties

Revitalisation of the racing industry will have employment and economic benefits for some communities
over time.

Refurbished venues will aim to cater for wider range of events, providing local communities with greater
facilities, therefore increasing opportunities for volunteering/participation in events or (non-racing) club
activities.

Better on-course experience for the race-going public and the betting public will have a higher quality
product

Medium

High

Total Monetised
Benefit

The monetised benefit is difficult to estimate as it is subject to industry decisions on surplus venues, and
consumer demand at retained venues.

However, a reasonable estimate is that more than $150 million could be realised from venue
rationalisation and be re-invested in the industry.

High

Medium

Non-monetised
benefits

Racing industry participants and consumers will benefit from improved venues and race-day experiences.

High

High
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5.3 What other impacts is this approach likely to have?

252. The proposed changes come with risks of legal challenge.

5.4 Is the preferred option compatible with the Government’s ‘Expectations for the design
of regulatory systems’?

253. The proposals do not impinge on individual autonomy or responsibility. However, the

254,

255.

preferred options have impacts on property rights of clubs, which have potential
NZBORA implications given racing clubs’ status as legal persons. In addition, the
proposals impact on a club’s right of association and right to peaceful assembly.
However, the preferred options have the lowest adverse impact while enabling the
reform objectives to be achieved.

Mechanisms are included to minimise the impact on clubs and communities with
surplus venues, including allowing for a negotiated process and only if that fails would
a statutory intervention be considered. The proposals include some offsetting
measures such as the ability for codes to agree on distributions from a surplus venue
to clubs to allow them to race at retained venues and also to communities with a
significant interest in a surplus venue.

The regulatory regime and associated processes related to property are expected to be
the most contentious. However, transfers of assets without compensation within a
sector have precedents with public assets, including in the health and local
government sectors. The Health Sector Transfers Act 1993 allowed transfers within the
health sector without consideration and is the legislative model that has been used for
the recommended statutory process. The reorganisation of local government in
Auckland also involved extensive vesting of assets between entities in that sector. The
transfers proposed to support revitalising the racing industry will retain property
within the racing industry, but differs from the local government and health examples
property is private rather than public.
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C.

New wagering products

256. Decisions sought in relation to new wagering?® products are:

i. tostrengthen the Racing Act’s focus on harm prevention and minimisation by
updating its purpose;

ii. toagree to the scope of what new products recommended by the Messara
Report and the MAC can be considered within the Racing Act;

iii.  tointroduce an approval mechanism that provides a process to
comprehensively consider rules for new products being proposed for
introduction, based on section 243 of the Gambling Act; and

iv.  to agree to amend the Racing Act 2003 to provide TAB NZ exclusive rights to
Intellectual Property in the Australian and New Zealand market.

Section 2c: Problem definition and objectives

2.3

What is the policy problem or opportunity?

257. As noted in section 2.1, the racing industry is not financially viable or sustainable and is

258.

in a state of decline. The industry is heavily reliant on revenue raised from racing and
sports betting. Recommendation 8 of the Messara report recommended introducing a
suite of new wagering products that would generate additional revenue. Specifically, it
recommended changes to approve TAB NZ to:

i conduct in-the-run race betting;
ii. conduct betting on sports where there is no agreement with a NSO;
iii. conduct virtual racing games; and

iv. remove legal restrictions in section 33(3) of the Gambling Act 2003 that
prevent TAB NZ from acquiring existing class 4 gaming venue licences.

The MAC endorsed recommendation 8 and recommended an approval mechanism be
enshrined in the Racing Act. This mechanism would enable new products to be
considered against a set of criteria without having to change primary legislation (which
is the current requirement). The MAC also identified other new products for
consideration:

i betting exchange;
ii. spread betting;
iii. novelty betting;
iv. betting on fantasy leagues; and

V. betting on esports.

25 ‘Wagering products’ refer to products that are related to racing and sports betting. ‘Gambling products’
encompass all gambling products not related to sport or racing betting.
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259.

260.

261.

262.

263.

264.

265.

The Racing Act provides TAB NZ with a domestic monopoly over racing and sport
betting in New Zealand. The racing industry is heavily dependent on revenue from
betting as its main income stream. In 2017/18, RITA reported that its net betting
revenue from racing and sport was $287.5 million. Although total revenue has been
increasing, betting profit margins have reduced from 14.4% in 2008/09 to 12.7% in
2017/18.

The current legislative framework constrains the range of products RITA can offer to
race and sport betting products and puts it at a disadvantage with offshore gambling
operators. This is because the legislative settings make it difficult for RITA to be
competitive, as offshore gambling operators are not subject to the same constraints.
For example, New Zealand consumers can access a range of products through offshore
gambling operators that are not available through New Zealand’s gambling operators.
This includes all the products that have been recommended for approval both in the
Messara Report and by the MAC.

This issue is not unique to TAB NZ. The Lotteries Commission, which has the monopoly
on lottery products in New Zealand, is also affected by offshore gambling operators.

There is also a lost opportunity for RITA and the Government when New Zealanders
bet offshore on wagering and gambling products. Offshore operators can take bets
from New Zealanders but are not required to contribute to the same level of duties or
taxes, nor meet New Zealand’s regulatory requirements to minimise harm and
contribute to communities?®.

Often, offshore gambling operators also have lower overheads too. As a result of all
these aspects — low overheads, low taxes, no requirements to act to minimise harm -
many offshore operators can offer better odds, which can make them more attractive
to potential customers. This situation is unable to be addressed without structural
changes to the regulatory system for racing and, potentially, the Gambling Act.

This is not the first time the Government has considered this issue. The Racing
Amendment Bill 2017 (the 2017 Bill) sought approval to introduce new wagering
products to address the issue of New Zealanders betting on racing and sports with
offshore gambling providers. The 2017 Bill’s provisions for new wagering products
received support from the majority of those that submitted through the select
committee process. That Bill was withdrawn last year to allow consideration of
broader reform of the racing industry as recommended by the Messara Report.

The Racing Reform Act 2019 introduced a change that enabled TAB NZ to provide bets
on sports where there is no NSO in place, provided there is an agreement with Sport
NZ. This will enable TAB NZ to offer betting on emerging sports (for example, there was
no NSO for mixed martial arts in New Zealand when it originally became popular,
which meant TAB NZ could not offer betting on it). This has the impact of enabling
betting on esports, one of the new wagering products recommended for introduction
in the Messara Report, as long as Sport NZ is willing to have an agreement on behalf of
esport in New Zealand.

26 Some offshore gambling providers do have harm minimisation systems in place.

Page 87 of 114



266.

The introduction of offshore charges through the Racing Reform Act 2019 provides for
more balance between New Zealand providers and offshore gambling providers but
only partially addresses the unfair playing field.

Intellectual Property

267.

Another area that relates to wagering is the racing industry’s Intellectual Property used
in betting and broadcast products. The Messara Report included a recommendation to
‘complete the chain of agreements and arrangements to prepare for the outsourcing
process including the assignment of Intellectual Property by the Clubs to the Codes’.
The purpose of this was to enable the three racing codes to maximise the revenue
from assignment of Intellectual Property over their race field information and
broadcast rights to TAB NZ. At the same time, it was anticipated that this would
address the issue of clarifying who owns the race field information and broadcast
rights.

Why does the counterfactual constitute a problem?

268.

269.

270.

The Messara Report reasoned if the status quo remained then the racing industry
would continue to gradually decline. This is exacerbated by TAB NZ’s inability to
compete on a “level playing field” with the range of wagering and gambling products
offered by offshore operators. It reflects a shrinking over time of the effectiveness of
the existing legislatively mandated gambling duopoly for wagering and lotto products
(TAB NZ and the New Zealand Lotteries Commission) in New Zealand.

It also means that while some New Zealanders will be harmed from gambling products
offered through offshore gambling operators, ultimately it is New Zealand’s gambling
providers that continue having to pay to address this harm. This is because New
Zealand’s Problem Gambling Strategy - The Strategy to Prevent and Minimise Gambling
Harm - is funded through the problem gambling levy paid by New Zealand Gambling
Providers: non-casino gaming machine operators, casinos, the RITA and the New
Zealand Lotteries Commission.

In the case of intellectual property rights, RITA (and NZRB before it) have the view that
it holds exclusive rights to the racing industry’s intellectual property used in betting
and broadcast products, as a result of rights being assigned to it through the process of
issuing betting licenses.?” However, the codes do not agree with this position and
believe that each code should be the ultimate decision-maker about the code’s
intellectual property. Resolving the issue of intellectual property rights was identified
as an important component of understanding whether TAB NZ's commercial activities
could be outsourced or not.

27 Betting licences are issued by RITA to the racing clubs to whom racing dates have been allocated.
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What is the nature, scope and scale of the loss or harm being experienced?

271.

272.

The nature of loss is not known, although there are a range of estimates regarding
what New Zealanders spend with offshore gambling providers. For example, the
Offshore Racing and Sports Betting Working Group was tasked with shedding light on
the increase in the number of New Zealanders engaging in offshore online racing and
sports betting and addressing the use of race and sports information by offshore
gambling operators. The Working Group’s 2015 report found that betting turnover by
New Zealanders with offshore gambling operators was estimated to be $518 million
per year.

Current industry estimates based on credit card data suggest that in the last 18 months
New Zealanders spent approximately $381 million with offshore gambling providers?8,
The data is not clear, consistent or easily comparable (for example, betting turnover
and total spend figures, as quoted above, reflect very different ways of accounting for
spend). However, there is evidence that online gambling is growing in New Zealand
and, as noted above, New Zealand does not derive the benefits from offshore
gambling as it would do if the gambling activity was channelled through New Zealand’s
gambling providers. Global trends suggest online gambling is sharply on the rise.
Therefore, there is a strong argument to be made that if TAB NZ is to remain
competitive against these offshore operators, they should be able to increase their
current product offering.

What is the underlying cause of the problem?

273.

274.

275.

276.

Previous attempts to revitalise the racing industry from both industry and government
have not provided the results required to get the industry back on track. This has been
recognised by both Messara and the MAC. Further consideration was given to how to
address the issue of offshore gambling providers and their impact on the racing
industry in 2017, culminating in the Racing Amendment Bill 2017 but this Bill was
withdrawn to enable consideration of the Messara Report.

Consideration has been given to how this can be better addressed, specifically as it
relates to an expansion of wagering and gambling products.

While RITA can take some steps towards revitalisation without Government
intervention, ultimately legislative change is required if any new wagering products are
to be introduced. This legislative change can only be mandated by Parliament.

If the Government does not intervene, then RITA will continue to compete with
offshore operators who do not pay to mitigate the harm their products may create or
contribute to the wider community through funding grants?®. While many offshore
gambling operators are reputable with gambling harm minimisation practices in place,
the New Zealand Government has no input to those practices are and no ability to
enforce compliance on behalf of New Zealanders. There are numerous overseas online
gambling providers whose harm minimisation practices are insufficient, which expose
New Zealanders to gambling harm.

28 pIA (2019) Online Gambling in New Zealand: Public Discussion Document. Page 5.

29The NZRB (RITA) and Lotto NZ both contribute to the Gambling (Problem Gambling Levy) Regulations 2019.
The levy reimburses the Crown for the cost of problem gambling services delivered by the Ministry of Health.
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2.4 Are there any constraints on the scope for decision making?

277.

278.

279.

280.

New Zealand’s gambling sector is underpinned by a public health approach. Its
regulation is built on three main principles: communities benefit from the proceeds of
gambling; New Zealanders gamble with trusted operators; and gambling-related harm
is minimised (with the cost of minimisation and mitigation being carried by gambling
providers). Any growth in the gambling sector is managed to ensure a balance
between these key objectives.

The regulatory framework for racing seeks to balance the future success and
sustainability of the racing sector, with Parliament’s general direction for controlled,
responsible and safe gambling in New Zealand (under the Gambling Act). One of the
purposes of the Gambling Act is that it authorises some gambling and prohibits the
rest.

The proposals to increase the suite of gambling products and make changes to existing
rules, if agreed, would require making changes to the Racing Act that conflict with the
Gambling Act. Consideration needs to be given to whether decisions made in the
context of the racing reforms create a two-tier gambling system which preferences the
TAB NZ over, for example, the Lotteries Commission.

As such, the Department considered one constraint on the scope for decision-making
was any decision that puts the Racing Act at odds with the Gambling Act. An example
of this would be enabling TAB NZ to be able to deliver a range of gambling products
that more naturally sit under the Gambling Act, such as novelty betting, which is not
related to either sports or racing betting.

What interdependencies or connections are there to other existing issues or ongoing work?

Online gambling review

281.

282.

283.

The Government is concerned about the impact that overseas online gambling
operators are having on New Zealand gambling operators and the potential forgone
benefit to New Zealanders. This is very much the same issue that the racing industry is
grappling with, that led to the (now discharged) Racing Amendment Bill and a range of
recommendations in the Messara Report to address this (including the introduction of
offshore charges).

As a result of this concern, the Government has agreed the Department undertake
work on online gambling to ensure that New Zealand’s online gambling policy settings
are fit-for-purpose [CAB-18-MIN-0442.01 refers].

The growth of online gambling makes it timely to review the current gambling
framework to ensure it is resilient and fit-for-purpose. There are also opportunities to
improve government’s knowledge through gathering better data on gambling
behaviour. The review aims to position the government to:

i. make better policy decisions;
ii. target harm prevention and mitigation services more effectively; and

iii. to better evaluate the framework on the longer term.
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284. The public discussion document Online Gambling in New Zealand was released on 31

285.

2.5

July with submissions due by 30 September 2019. It presents four potential options to
address online gambling, although this does not exclude consideration of other
options. These options are:

i. Lotto and TAB NZ offer existing gambling products (status quo);
ii. extending gambling products Lotto and TAB NZ may offer;
iii.  licensing of domestic operators; and
iv. licensing of domestic and/or overseas operators.

The timeframe of this work is longer than that of the racing reforms. Either way, the
outcomes of this review will have an impact on the racing industry. For example, if a
decision is made not to enable TAB NZ to deliver products that its offshore gambling
operators do, this narrows the potential new revenue options available to TAB NZ. If
domestic and overseas operators are able to be licensed to deliver products, this will
create direct competition with TAB NZ and is likely to be detrimental to its baselines.

What do stakeholders think?

Public submissions on the recommendations of the Messara Report

286.

Public consultation was undertaken on the recommendations of the Messara Report in
September and October of 2018. The Department received over 1,700 submissions.

Recommendation 8: Seek approval for a suite of new wagering products to increase funding
for the industry

287.

288.

289.

A total of 42 submissions were received on this recommendation. 38 supported
outright the approval of the new wagering products proposed within the report, virtual
racing and 'in-the-run' betting. Three submissions opposed, and one submitter
supported new betting options as opposed to new products.

Comments from submitters who supported the recommendation included an
acknowledgment that many of these products are already available online, and new
products would provide much needed funds for the industry.

The three submissions opposing this recommendation were concerned with the
potential harm new gambling products could bring. One community organisation
noted "these sorts of initiatives are hardly in keeping with the harm prevention and/or
harm minimisation expectations currently placed on all forms of gambling here in NZ".
The Problem Gambling Foundation argued there must be an understanding of the
increase in people accessing problem gambling services, before any new products are
introduced.

Response to two related sub-recommendations

290.

Within the Report Mr Messara made two additional sub-recommendations which
would also provide an increase in revenue for the racing industry, alongside the
recommendation for new wagering products (virtual racing and 'in-the-run' betting). A
high number of submissions were received in relation to these sub-recommendations,
which are:
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i.  removing legal restrictions in section 33(3) of the Gambling Act that prevent
the NZRB from acquiring class 4 gaming licence venues (1,187 submissions
received with only five submitters supporting the recommendation); and

ii.  conducting betting on sports where there is no agreement with a NSO (63
submissions received with 59 submitters opposed to the recommendation).

Summary of key stakeholders’ submissions in support of approving a suite of new wagering
products

The MAC's position

291.

292.

RITA
293,

294,

295.

NZTR
296.

MAC strongly supports this recommendation. MAC expressed its desire for legislation
to be changed as soon as possible to accommodate the wider range of bet types and
betting, and gaming products. It recommended a suite of new products, as outlined
above.

MAC also asked for Bill No.2 to include a mechanism to allow “TAB NZ to operate new
bet types, such as a betting exchange and spread betting, and betting products such as
in-race betting on the outcome of races, virtual racing, novelty and fantasy betting,
and betting on e-sports, with an appropriate approval process.”

RITA considered that the scope of the Racing Act needs to be broadened to include
definitions outside “racing” and “sports”. They did not find that this would contradict
the Gambling Act, using the example of novelty betting as not falling within the scope
of any definition of any other class of gambling.

RITA also recommended an adapted, more enabling version of Section 243 (Operation
of New Zealand Lotteries) of the Gambling Act that would apply to TAB NZ should be
introduced.

RITA also suggested that if an enabling mechanism is approved then:
i. the approver should be an apolitical public servant rather than a Minister;

ii.  criteria for assessing proposed products should be against specific criteria not
open-ended tests;

iii.  ministerial entitlement to require any design or specification should not be
included; and

iv.  there should be a statutory deadline for consideration of new products.

NZTR strongly supports recommendation 8, specifically noting it supports the
proposed loosening of restrictions on TAB NZ’s wagering activities, on the basis that
the scale of TAB NZ’s investment into these areas would be subject to Code approval
as part of the relationship between TAB NZ and the Codes.
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HRNZ

297. HRNZ agreed with the introduction of new wagering products but noted some
reservations with in-the-run race betting — as it could be counter-productive to overall
turnover and Gross Betting Revenue. HRNZ considered that the ability to do this
properly is key and that further consideration of the merits of this product should be
undertaken before its introduction.

GRNZ

298. GRNZ believes that this is a reasonable action on behalf of New Zealand betting
participants and that this would increase the scope of wagering behaviours that could
fall within our domestic harm prevention programmes.

299. GRNZ noted many of these activities are already available to New Zealanders through
the internet and this provides a safer environment for the activity that also provides a
return to the New Zealand industry.

Summary of key stakeholders’ submissions opposed to approving a new suite of wagering
products

300. Many of the submitters opposed particular components of the package of wagering
products that were recommended for approval (particularly the changes proposed to
NSOs and class 4, as set out above). However, some organisations raised concerns
about the recommendation in its entirety. A summary is provided below.

The Salvation Army Oasis

301. The Salvation Army noted that it believed Messara’s recommendation to increase the
suite of wagering products conflicted with the harm minimisation mandates in both
the Racing and Gambling Acts. It was concerned that there was no ‘reference to
gambling harm or the health and social impacts’ of the wagering recommendation. It
also noted that none of these policy reforms should be considered without engaging
with Maori.

302. The Salvation Army’s submission noted its principal concern was ‘the extent to which
the racing industry’s revitalisation will be financed by gambling ... too strong a focus on
gambling as a revenue generator may lead to unhealthy gambling behaviours and
negatively impact the integrity of sports and racing’. It also noted that the ‘commercial
sector, which racing clearly is, must not be provided with unfettered access to what
are essentially charitable funds.

Problem Gambling Foundation

303. The Foundation strongly objected to, among other things:

i. the proposal to introduce un-tested gambling product;

ii.  theaim of using increased gambling losses from ordinary New Zealanders to
support the horse and dog racing industry;

iii. allowing the TAB to acquire class 4 gaming licences; and

iv.  allowing the TAB to operate on all sporting events with or without the
agreement of those national bodies.
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304.

It also noted ‘the survival of the industry cannot be at the expense of the well-being of
all New Zealanders’ and considered more time should be taken to ‘digest the findings’
of the report.

The Trusts Community Foundation Ltd

305.

The Trust noted the proposed new wagering products ‘are not designed to do anything
other than attract new clientele as well as entice existing clientele to spend more.
These sorts of initiatives are hardly in keeping with the harm prevention and/or harm
minimisation expectations currently placed on all forms of gambling here in NZ, and
most particularly with regards to the class 4 gambling sector’. The Trust noted that it
did not support this change.

Stakeholder views on intellectual property

306.

307.

RITA is supportive of TAB NZ holding exclusive rights to intellectual property of racing
product because it considers this best enables it to optimise the value of its betting
products. It considers this is achieved through being able to sell bundled rights (such as
the agreement with Tabcorp in Australia). It considers these benefits may not accrue
under a dis-aggregated model where the components are split up and negotiated
separately.

The joint code position (Thoroughbred, Harness and Greyhound) is that each code
should be the ultimate decision-maker about the code’s intellectual property.
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Section 3c: Options identification

3.1 What options are available to address the problem?

309. Before coming to final options regarding wagering products there were a range of
policy issues the Department needed to explore in order to consider how to approach
recommendation 8 of the Messara Report and its potential flow-on impacts. The
questions included:

What products to bring in?

How to package the products up?

How this would work with the current framework for wagering and gambling
in New Zealand?

310. The first step of the analysis consisted of looking at each proposed change and product
individually. The sum of this analysis is set out in the table below.

Table 8: Proposed changes and wagering products

Potential
new

product/

change

Change in
class 4 (not in
the Racing
Act) that
removes the
current cap in
place
through
section 33(3)
of the
Gambling
Act.

Description

In 2015, section 33(3)
was inserted so that
the NZRB could not
acquire aclass 4
licence if another
society holds, or has
held, a licence at the
venue in question.
The rationale for the
restriction was to
preserve class 4
funding for the
community rather
than for it to be
increasingly
channelled back to the
racing sector.

Impact on NZRB revenue

This would increase funds for
distribution to Racing
Authorised Purposes, the
majority of which currently
goes towards funding the JCA.
Some is also distributed for the
benefit of community sport
and recreation (although for
this group, it would still
represent a net loss).

Criteria

Harm from gambling

This change would not make
a difference to the total
number of machines, so the
harm from gambling would
remain at existing levels
(although harm is high from
gaming machines, recorded
as the primary gambling
mode for 50% of gamblers
seeking help for gambling
problems). 3

Community impact

(broader than racing)

Beneficiaries of net proceeds
would change, from a sport
and community focus to racing
purposes. For the racing
community, this would be
beneficial, but for the sport
and recreation community, this
would be a net loss, as 80% of
net proceeds fund Racing
Authorised Purposes and only
20% is distributed through
amateur sporting organisation
grants.

Change to
NSO settings
in Racing Act
to enable
betting to
take place on
international

Removes existing
requirement for RITA
to have an agreement
in place with an NSO
for sports betting that
takes place on
overseas sporting

Uncertain. Assumption would
be that this would not change
revenue, however, feedback
from RITA would be useful to
determine if this is the case
(i.e. whether this change would
see them change existing

Likely to be neutral, as only
potential new products from
this are from those sports
that currently don’t allow
RITA to bet on its sports
Currently rowing chooses not
to enable betting — this

NSOs may feel disempowered
as they will lose potential
bargaining power (consider for
example, NBA, football world
cup, American football) leading
to concern that there will be
reduced income being

that betting must
close before the race
starts which means in-

product types offered by RITA
but unlikely to have a
significant impact.

risk is considered minimised
by the fact that the races are
of short duration.

sporting fixtures. e.g. agreements in place with, for would remove rowing’s distributed to NSO’s as a result
fixtures Basketball NSO example. New Zealand ability to determine what of this change.
without NSO | wouldn’t have Football). If it doesn’t change happens in an international
agreement bargaining power for revenue, what is the benefit of | setting.
bets made on NBA making the change?
games.
In-the-run s52(3) of the Racing Potential to increase betting Potentially increases risks of Any resulting increase in
race betting Act has a requirement | revenue by extending the problem gambling but the revenue would increase

returns to racing codes. This
would benefit the racing
community, rather than the

30 souRCE: Ministry of Health Gambling — Data on Problem Gambling Treatment Services)
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Potential
new
product/

change

Description

the-run race betting is
prohibited. This
prohibition originally
enabled time to
collate all bets before
a race started.
However, technology
now enables this to
happen in real time.

Impact on NZRB revenue

Criteria

Harm from gambling

In-the-run race betting is
already available to New
Zealanders through offshore
operators. If New Zealand
gamblers switch to using TAB
NZ instead, there would be a
greater ability to minimise
harm.

Community impact

(broader than racing)

broader community. Would
also increase returns from
gambling to Government if
people are switching from
offshore operators to TAB NZ
through increased tax and levy
payments.

Will provide existing gamblers
with the ability to access in-
the-run race betting within
New Zealand rather than using
offshore operators

Virtual
Online Racing
(and Sports)

A virtual racing game
is a computer
simulation of a horse
or greyhound race. It
creates the
appearance of an
actual race, but itisa
fixed-odds system in
which the outcome is
determined based on
random numbers
generated by a
programme, akin to a
gaming or ‘pokie’
machine.

This would likely lead to a
significant increase in revenue
for RITA as these types of
games (continuous, with quick
results) are very popular. Likely
to have some set up costs
involved.

It would increase harm from
gambling. This form of
gambling product
(continuous with quick
results) is associated with a
high risk of problem
gambling.

However, although this does
not mitigate the risk, these
kinds of products are already
available to New Zealanders
through offshore operators.
If New Zealand gamblers
switch to using TAB NZ
instead, there would be a
greater ability to minimise
harm.

The benefits would likely be
distributed to the racing
industry.

The community impact of a
product like this is likely to be
negative if it encourages
problem gambling. Also, the
broader community’s benefits
are likely to be low (similar to
Class 4) unless specific
provision is made to provide
some funding to general
community purposes.

Introduction
of betting
exchange

When betting with a
bookmaker you are
restricted to just
backing the winner,
however betting
exchanges allow their
users the ability to
both ‘back’ and 'lay' an
outcome - so bettors
canactasa
‘bookmaker’ by
setting odds for an
event, or the
‘customer’ by backing
the odds set by other
users on the
exchange. RITA would
earn revenue on this
through charging
commission.

RITA would earn revenue
through the commission earnt
from transactions on the
betting commissions —
however, they would need to
do an assessment of whether
this would be a viable offering

The NatCen Report (UK)
shows that the highest rates
of problem gambling
prevalence were among
those who had participated
in spread betting and betting
with a betting exchange
(however, the actual
numbers of people using the
service were low).

However, although this does
not mitigate the risk, these
kinds of products are already
available to New Zealanders
through offshore operators.
If New Zealand gamblers
switch to using TAB NZ
instead, there would be a
greater ability to minimise
harm.

Any financial benefits would be
available to be distributed to
the racing industry and
potentially also sports
organisations

Spread
betting
products

Spread betting is a
form of betting in
which the bettor wins
or loses money
according to the
margin by which the
value of an outcome
varies from the spread
of expected values
quoted by the
bookmaker.

RITA would earn revenue from
offering a new product,
although unable to quantify
whether this would be
significant — it appears spread
betting is fairly niche.

The NatCen Report (UK)
shows that the highest rates
of problem gambling
prevalence were among
those who had participated
in spread betting and betting
with a betting exchange (as
above).

Spread betting can come
with fairly high levels of risk
as losses can be quite high.
However, if New Zealand
gamblers switch to using TAB
NZ instead, there would be a
greater ability to minimise

Any financial benefits would be
available to be distributed to
the racing industry and
potentially also sports
organisations
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Potential
new
product/

change

Description

Impact on NZRB revenue

Criteria

Harm from gambling

harm.

Community impact

(broader than racing)

Betting on
esports

(gaming)

Esports is a form of
competition using
video games. Most
commonly, esports
takes the form of
organized, multiplayer
video game
competitions,
particularly between
professional players,
individually or as
teams.

Would likely increase revenue
(there is a fast emerging
market in e-sport betting)
although not significantly

Would likely be the same as
from other sports betting,
although as esports has
attracts a younger
demographic, could see
more young people engaging
in betting activities.
However, although this does
not mitigate the risk, these
kinds of products are already
available to New Zealanders
through offshore operators.
If New Zealand gamblers
switch to using TAB NZ
instead, there would be a
greater ability to minimise
harm.

Any financial benefits would be
available to be distributed to
the racing industry and Sports
NZ.

Novelty
betting

A novelty bet is a bet
on an outcome that's
not sport- or racing-
related and can be
offered on anything,
such as the winner of
a presidential election
or the gender of a
baby about to be born
to royalty.

Would likely increase revenue
as novelty bets are often
placed on current events that
are of interest to a greater
variety of people than those
that bet on racing and sports

It is unclear what the impact
would be on problem
gambling. However, it would
likely make gambling with
the TAB attractive to a
broader range of consumers,
which is likely to increase the
risk of harm from gambling.
If New Zealand gamblers
switch to using TAB NZ
instead, there would be a
greater ability to minimise
harm.

Any resulting increase in
revenue would increase
returns to racing codes. This
would benefit the racing
community, rather than the
broader community. However,
would also increase returns
from gambling to Government
if people are switching from
offshore operators to TAB.

Betting on
fantasy
leagues

Fantasy sport is a type
of online game where
participants assemble
imaginary or virtual
teams of real players
of a professional
sport. These teams
compete based on the
statistical
performance of those
players' in actual
games.

Would likely increase revenue
(there is a fast emerging
market in e-sport betting)
although not significantly

Would likely be the same as
from other sports betting
(i.e. this type of betting relies
on the outcomes of real
games).

However, although this does
not mitigate the risk, these
kinds of products are already
available to New Zealanders
through offshore operators.
If New Zealand gamblers
switch to using TAB NZ
instead, there would be a
greater ability to minimise
harm.

Any financial benefits would be
available to be distributed to
the racing industry and Sports
NZ.

311. What was clear from this analysis is the Department does not have the information
necessary to make decisions to support the legislation being changed to enable these
changes and new products. A significant gap the analysis uncovered was that the
Department does not have the information needed to be able to estimate the amount
of revenue likely to be generated as a result of enabling the introduction of any of the
new products recommended for introduction by the Messara Report or the MAC.

312. Other gaps, or issues, raised in the initial analysis included the following:

there is large variability in the likely risk profile of the different products;
there is a lack of understanding of the extent of the likely risks and how the TAB
NZ would seek to mitigate these;
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iii. enabling the full range of wagering and gambling products would make the
Racing Act out of step with the Gambling Act (and privilege TAB NZ over other
New Zealand gambling providers); and

iv. there are limited existing legislative requirements on TAB NZ to mitigate the

likely risks.

313. The analysis helped to further develop the options for how best to consider
recommendation 8 of the Messara Report. Firstly, it identified there was a natural
division of the changes and products being proposed which influenced one of the
criteria used to support decision making.

314. There are those products and changes that are related to racing and sport betting
(wagering products) and fit within the Racing Act. There are those products that are
related to gambling products and have a more natural fit with the Gambling Act. The
table below sets this out in further detail:

Table 9: Potential new products and their description

Potential New Products

Description

or changes

Potential New Products proposed by the Messara Report

Change in class 4 that
removes the current cap
in place through section
33(3) of the Gambling
Act.

In 2015, section 33(3) was inserted so that the New Zealand Racing Board
(now RITA) could not acquire a class 4 licence if another society holds, or
has held, a licence at the venue in question.

No NSO agreement
needed on international
sporting fixtures

Removes requirement for TAB NZ to have an agreement in place with an
NSO for any sports betting that takes place on overseas sporting fixtures.

In-the-run race betting

s52(3) of the Racing Act has a requirement that betting must close before
the race starts which means in-the-run race betting is prohibited.

Virtual Online Racing

A virtual race is a computer simulation of a race. It is a fixed-odds system
in which the outcome is determined based on random numbers
generated by a programme, akin to a ‘pokie’ machine.

Additional Products proposed by the MAC

Introduction of betting
exchange

A betting exchange allow users to both 'back’ and 'lay' an outcome - so
bettors can set odds for an event, or back odds set by other users on the
exchange. TAB NZ would earn revenue through charging commission.

Spread betting products

Spread betting is a form of betting in which the bettor wins or loses
money according to the margin by which the value of an outcome varies
from the spread of expected values quoted by the bookmaker.

Betting on e-sports
(gaming)

E-sports is a form of competition using video games and takes the form
of organized, multiplayer video game competitions.

Novelty betting

A bet on an outcome that is not sport- or racing-related e.g. the winner
of a presidential election.

Betting on fantasy
leagues

Fantasy sport is a type of online game where participants assemble
imaginary or virtual teams of real players of a professional sport. These
teams compete, and have results generated, from the statistical
performance of those players' in actual games.

Key: Racing Act related products \:’ Broader gambling products |:|
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315. The Department initially identified five options for the introduction of new wagering
products. Note that two of the five options were discounted. The two discounted
options were:

i.  Retaining the status quo by not allowing any additional wagering products;
and

ii.  Bringing in all the recommended wagering and gambling products and
changes.

For more information on these and the rationale for discounting them, see point 3.3
below.

316. As aresult, the Department identified three viable options for the introduction of
wagering products. These have been weighed against four key criteria (impact on RITA

revenue; harm from gambling; community benefit; and consistency with the Gambling

Act as set out below in section 3.2). In addition to this, the risks and benefits of each
choice were also considered. These options are set out in Table 10 below.

Table 10: Options for considering new wagering and gambling products

Sustainability: | Increase in revenue from increase in range of racing-related Over time, could go some way
impact on wagering products, although full revenue potential not achieved as | to address competitive
NZRB limited to racing and sports-related products. advantage that offshore
revenue Goes some way to address competitive advantage that offshore gambling operators have.
gambling operators have.
Over time, as TAB NZ seeks agreement to new wagering products,
and dependent on outcome of online gambling review, revenue
could increase significantly.
Harm from Medium to high risk of Same as option 1, however, No or minimal additional harm
gambling additional harm from new dependent on outcome of from gambling initially.
racing and sports betting online gambling review, could As agreement is sought to
products further increase risk of harm expand range of products
fr“"‘" gambling but this will be allowed, could increase risk of
mitigated to some degree harm from gambling but this
thrqug.h S‘_?tt'"g ‘?Ut harm will be mitigated to some
minimisation actl?ns through degree through setting out
approval mechanism process. harm minimisation actions
through approval mechanism
process.
If New Zealanders move gambling from offshore to NZ, more resources are available to address
gambling harm.
Community The Racing Act products would benefit racing and sporting codes.
impact The broader community, Gambling products, if introduced, outside Racing Act would likely
outside of racing and sports, will | see broader community benefit, alongside the racing community.
not benefit as a result of these
changes.
Consistency Yes, no changes are made that Yes, an approval mechanism aligns well with the Gambling Act,
with change the status quo. which contains an approval mechanism for the Lotteries
Gambling Reg Commission. No non-racing related products are introduced unless
Framework this is made possible in the Gambling Act.
Benefits TAB NZ has an opportunity to introduce a limited range of new products and increase revenue.
Racing Act’s scope is limited to racing and sport betting products which in turn reduces the amount of
associated risk of gambling harm as not introducing most high-risk products: continuous, random
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probability games with opportunities for quick investment.

No conflict between the Gambling and Racing Acts.

Doesn’t preclude possibility of
adopting new gambling
products if Gambling Act is
changed as a result of the
online gambling review.

Doesn’t preclude possibility of adopting new gambling products,
with the onus on TAB NZ to provide detailed information on any
new products, including details on the likelihood of gambling harm,
what design decisions have been made to minimise this and who
the beneficiaries will be, for consideration by Ministers.

Requires a high level of scrutiny for potential new non-racing and
sports betting products and aligns with the approach in place for
Lotto to bring in new products.

Risks The risk profile of the racing The introduction of an approval mechanism could be reducing
related products recommended | transparency by removing consideration by Cabinet and/or public
by the Messara Report and the (i.e. through Select Committee process).

MAC are all different. For Could be a perception that it is a fait accompli that the outcome of
example, decisions on whether | he opline gambling review will include the ability for New Zealand
spread betting and a betting Gambling Operators to provide a wider range of online gambling
exchange should be introduced products.
are quite significant, and the
Department is unlikely to have
the information needed prior to | Limiting consideration to racing | This option provides for the
the introduction of Bill No. 2 to and sport betting products only | slowest introduction of new
make an informed risk in the first instance, constrains wagering products and
assessment. opportunities to realise more attendant revenue.
Limiting consideration to racing | Potential revenue gains.
and sport betting products only, | There are varying levels of risk
constrains opportunities to attendant with the racing and
realise more potential revenue sports wagering products that
gains. are being proposed, as noted
above.
317. The Department recommends Option 3: to remove prohibitions for Racing Act

318.

products and bring in an approval mechanism through which all Racing Act products
are assessed. Overall, the Department considers that Option 3 best meets the intent
behind the Messara Report’s recommendation 8 by creating potential for sustained
revenue gains for RITA over time, while retaining the Racing Act’s scope to racing and
sports betting products only. Simultaneously, it increases the onus on TAB NZ to create
the safest possible products, by requiring that harm minimisation is prioritised. It also
ensures that the outcome of the online gambling review is not pre-empted by limiting
potential new products to sport and race betting products.

Consideration of how potential wagering and gambling products should be dealt with
makes up the bulk of analysis. However, there are several other matters relating to
wagering that also have legislative implications and have been canvassed in this RIA.
These include: how to address a likely increase in gambling harm; an ability to consider
new wagering products without requiring a change to primary legislation; and rights to
the intellectual property of racing products. Discussion on these matters follows
below.

How to address a likely increase in gambling harm

Current TAB NZ initiatives

319.

TAB NZ has harm minimisation initiatives in place. This is driven by the Racing (Harm
Prevention and Minimisation) Regulations 2004 which require RITA to: provide
information about problem gambling at each RITA venue; and provide problem
gambling awareness training to each employee who is involved in supervising racing
betting or sports betting at a venue.
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320. Specific processes in place include:

e Personnel — RITA has a dedicated Responsible Gambling Team.

e Training — RITA provides harm minimisation training to all 2,700 staff who oversee
gambling conducted on behalf of RITA via two online training modules, those being:

a) A TAB NZ specific harm minimisation module — this module is developed by RITA
and is to be completed by staff at all sites; and

b) A Class 4 gaming module - this module was developed in conjunction with the
Health Promotion Agency and the Department.

e Retail Exclusion Programmes - A TAB NZ retail customer can self-exclude (a
Voluntary Retail Self-Exclusion) or be excluded by TAB NZ staff (a TAB NZ Imposed
Retail Exclusion) from one or more TAB NZ site. Exclusions can be applied on a local,
regional, or national level.

e Transaction Monitoring — Where a customer is identified through this process as
potentially experiencing issues with their gambling, active monitoring can occur or,
alternatively (if appropriate) an immediate intervention by the Responsible Gambling
Team can take place.

e Harm Minimisation Investment — comprises of:

a) Account Only Exclusion - This exclusion type allowed customers who were having
difficulty managing their account activity to implement an exclusion specific to
accessing the TAB NZ's online services; and

b) Set Your Limits Programme - This programme allowed customers to set specific
spend/deposit limits in relation to betting conducted through their TAB NZ
betting account.

321. In 2017/18, NZRB invested $118,500 in the provision of training in harm minimisation
and prevention procedures for staff in customer-contact roles and the wider racing
industry.

Trade-offs for consideration

322. While there is an opportunity to increase revenue through wagering products, there
are trade-offs that need to be considered. Gambling products can be harmful and are
regulated to reduce the harm that is experienced by New Zealanders. A key principle
for the regulation of gambling products is that the level of regulation and scrutiny
required for a gambling product is directly proportional to the level of harm which it
causes.

323. The diagram below reflects that among people in New Zealand seeking help for
gambling-related harm, the primary problem gambling mode for them are gambling
products that are continuous, random probability games that allow for immediate
reinvestment of any winnings.3?

31 pata is sourced from Ministry of Health: https://www.health.govt.nz/our-work/mental-health-and-

addictions/gambling/service-user-data/intervention-client-datat#fppgm. Note that this data captures Clients
Assisted by Primary Problem Gambling Mode.
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324.

325.

326.

327.

328.

Gamblers seeking help by type of gambling 2017/18

7% 1% Non Casino Gaming

Machines
e B Casino EGM

B Casino Table

50% B Lotteries Commission
Products
B NZ Racing Board

W Cards

Housie

Proposals need to factor in that there will be an increased risk of harm from gambling
if new products are to be introduced. This constraint is also set out in the section
9(2)(b) of the Racing Act, which requires RITA to ‘exhibit a sense of social responsibility
by having regard to the interests of the community in which it operates’.

The options set out above in table 10 still left a gap in how the Racing Act addresses
the potential of harm from wagering products. The Racing Act’s purpose focuses on
facilitating and promoting racing and sports betting and maximising profits to benefit
New Zealand Racing. The Racing Act, unlike the Gambling Act, does not explicitly
recognise the inherent risk of harm from gambling products. The Department
considered that any option pursued that enables TAB NZ to expand its product offering
overtime will necessarily have the potential to increase harm from gambling.

The Department considered If TAB NZ wants to expand the range of wagering or
gambling products that it offers, that the current purpose and objectives of the Racing
Act are not fit for purpose. A balance needs to be maintained between the Racing Act’s
focus on revenue generation and identifying and addressing harm from gambling for
New Zealanders. Doing so explicitly recognises that new wagering and gambling
products are likely to increase risk to a level requiring stronger regulation than
currently exists. It provides a clear signal to TAB NZ of the importance that the
Government places on preventing and minimising harm from gambling that has been
absent from the Racing Act to date.

To do this, the Department recommends that the Racing Act’s purpose is updated to
include a focus on minimising gambling harm. This could align with the language used
in the Gambling Act, to ‘prevent and minimise harm from gambling, including problem
gambling’.

This change would also align well with the additional funding that TAB NZ has
committed to harm minimisation from the funds made available from the progressive
repeal of the totalisator duty (also known as the betting levy) through the Racing
Reform Act 2019. TAB NZ has indicated it will use this funding to support industry
initiatives focused on the reduction of gambling harm.

Enabling new wagering products without requiring a change to primary legislation

329.

In its final report, the MAC recommended drafting legislation that would provide a
mechanism to allow TAB NZ to operate new bet types. The Department also
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330.

331.

332.

333.

334.

recommends having an approval mechanism in the Racing Act, to enable consideration
of new wagering products, provided that a set of defined criteria are met and the
Ministers for Racing and of Internal Affairs approve.

The main benefits of this approach are that:

i. It makes it easier for new products to be considered by removing the
requirement to change primary legislation each time TAB NZ wishes to offer a
new product;

ii. It would enable TAB NZ to be more agile in response to changes/new product
opportunities in the market; and

ii.  Thereis precedent for this because the Lotteries Commission has a similar
approval mechanism in place in section 243 of the Gambling Act.

However, there is also the risk that, dependent on final form, this kind of mechanism
could be considered less transparent than going through the legislative change
process. The Department considers that this risk is mitigated by the intention to
replicate the approach that is taken for the Lotteries Commission, which includes
consultation with the Ministry of Health, as the lead agency for New Zealand’s
gambling harm strategy.

The Department considers that the basis for any approval of rules that allow for new
products should use the provisions in the Gambling Act which govern Lotto under
section 243 of the Gambling Act. A summary is provided below:

i.  under section 243(2) of the Act, the Minister of Internal Affairs must approve
the rules before they are made;

ii.  when the Minister of Internal Affairs has approved the amended rules, these
will be forwarded to Lotto NZ, which will arrange for their publication in the
New Zealand Gazette;

iii.  the Minister of Internal Affairs Office will also be required to present the rules
to the House on behalf of Lotto NZ, within 16 sitting days of the rules being
made;

iv.  the Act requires that lottery rules are not inconsistent with the Act. Lotto NZ
is also required, when making rules, to minimise the risk of players becoming
problem gamblers and the risk of under-age gambling; and

v. Lotto NZ may determine the detail of changes to game rules. However, the
Minister of Internal Affairs can require any design, specification, or other
detail to be incorporated into the rules before Lotto NZ provides the changes
to the Minister of Internal Affairs for final approval.

The Department also considered the process that the Lotteries Commission follows
where, long before new games go to the Minister for approval, there is significant
consultation with the Department and the Ministry of Health. Although it is not an
explicit requirement, it is a convention and the basis on which the Minister for Internal
Affairs makes decisions. It is intended that this same approach would be used when
considering new rules for the TAB NZ.

The Department considered what information would be required if new rules to
enable a new product was being considered through the legislative process. The sum
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of this analysis was that any proposed wagering product would not to provide the
following information to be considered:

i. likely revenue and the beneficiaries of revenue;
ii. likely gambling harm and how risks will be managed3?;
iii. age restrictions and how these will be monitored/enforced;
iv.  aplanon how the integrity of the product will be maintained;
v. what mechanisms are in place to safeguard online products33; and
vi.  what stakeholders have been consulted with.

335. Itis anticipated that any new wagering products approved through the approval
mechanism would be able to take effect from the date of notification in the Gazette.

Rights to the intellectual property of racing products

336. The Department recognises that the ownership of the Intellectual Property of racing
products may require clarification to reinforce TAB NZ’s status as the monopoly
provider of racing and sports betting in New Zealand.

337. The Department considers this type of arrangement should be handled through
commercial agreements between the TAB and the racing codes and legislation is not
required as a first step. This approach provides interested parties with an ability to
negotiate outcomes that work best for all parties.

338. RITA has noted its preference that TAB NZ needs to have exclusive rights for both New
Zealand and Australia in order to gain benefits of scale and maximise the overall
returns to the racing industry and has recommended providing TAB NZ with the
statutory power to do so.

339. The Department does not consider creating a legislative power to determine who has
the right to the intellectual property of racing products is necessary.

What relevant experience from other countries has been considered?

340. The Department considered the varying way wagering and gambling products are dealt
with in overseas jurisdictions. As laid out below, some jurisdictions legislate racing and
gambling products together, while in other jurisdictions these are separate functions.

The United Kingdom

341. The Gambling Act 2005 (UK) is designed to control all forms of gambling, including race
and sport betting. It transfers authority for licensing gambling from the courts to local
authorities (specifically unitary authorities, and the councils of metropolitan borough,
non-metropolitan district and London boroughs), or to Scottish licensing boards. The
Act also created the Gambling Commission which regulates gambling. The British
Horseracing Authority has responsibility for horse racing.

32 por example: age restrictions; preventing and minimising harm from gambling, including problem gambling;
and policies for problem gamblers, including exclusion orders and other tools.

33 For example: age verification; mandatory and individual spending limits; player self-exclusion; opening and
closing hours; email communications restricted to players aged 18-plus
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342.

343.

344,

345.

346.

347.

3.2

The UK Gambling Commission covers remote gaming and several segments of the
brick-and-mortar industry. Any company that now operates in the UK must be licensed
by the Gambling Commission. This includes offshore gambling operators. In a recent
review of online gambling in the UK, the Commission identified that there was a need
to do more to provide greater protection to consumers.

In considering whether to grant an operating licence, remote gambling operators need
to meet: technical standards (such as display of transactions, gambling account history
and financial limits) and security requirements.

Australia

Each of Australia’s eight States and Territories legislate and regulate their racing
activities in their respective jurisdictions. Harm minimisation practices and policies
vary across the different States and Territories in Australia. These include self-
exclusion initiatives, deposit limits, time limits, links to external help with problem
gambling, and internal material relating to problem gambling and harm.

The Interactive Gambling Act 2001 makes it illegal to provide interactive gambling
services if it is provided to someone who is physically in Australia. The focus of the Act
is limiting the harmful effects of gambling. Offences are applied to the interactive
gaming providers, rather than the customers. The Act also supports internet service
providers to limit access by Australians to some types of gambling sites on the internet.

Hong Kong

The Hong Kong Jockey Club (HKIC) is a non-profit organisation which has a
Government granted monopoly (created through the Gambling Ordinance 1977 Act) to
provide horse racing, sporting and betting entertainment in Hong Kong. HKJC is
structured as a non-profit, so 79% of all gambling proceeds are put back into the
economy through taxes and charitable donations.

Hong Kong has charities which have a goal to promote responsible gambling practices
among those who gamble and to minimise the negative effects of problem gambling.
Such charities also look for a balance between meeting the demand for gambling and
maximising the social and economic benefits of gambling for the community, while
helping to minimise potential harm to individuals and the community.

What criteria, in addition to monetary costs and benefits, have been used to assess

the likely impacts of the options under consideration?

348.

349.

The proposal to extend the suite of wagering products to increase the industry’s
revenue was considered in the context of various trade-offs. Trade-offs include the
potential for increased harm from gambling, and the broader impact for communities.
Consideration was given on how these fit with New Zealand’s gambling policy
framework as set out in the Gambling Act, which focuses on community benefit from
gambling and harm minimisation.

The following criteria were developed to consider how each option meets the aims the
Messara review is seeking to achieve while also meeting Government’s responsibility
to protect people through the regulatory frameworks in place.
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Table 11: Criteria for options analysis for considering new wagering products

Criteria Description

Sustainability Does this option support the sustainability of the racing industry through
increased economic returns; and international competitiveness? Does this
option address the competitive advantage that offshore operators have? 34

Harm from gambling Does this option increase gambling harm or the risk of it?

Community impact Do communities benefit from this? Are there particular individuals or

communities that benefit or lose out? i.e. sporting or charitable organisations?

Consistency with Gambling | Does the option create a disparity between the Gambling Act and the Racing
Act Act? i.e. Would it enable TAB NZ to offer products that are prohibited or
restricted under the Gambling Act?

3.3 What other options have been ruled out of scope, or not considered, and why?
350. Two options were discounted. These were:
1.1 retaining the status quo by not allowing any additional wagering products.

This was discounted because, while it would come with the least amount of risk and
maintain consistency with the Gambling Act, it would not bring in any additional
revenue to TAB NZ aside from those products that can be introduced within the
existing legislation (specifically spread betting and betting on esports). There is no
additional benefit to either the racing community or broader community. Nor would
this approach address the issue of offshore gambling providers being advantaged by
operating without the constraints that the TAB NZ has, while also contributing
significantly less to the New Zealand economy and not being required to minimise
harm.

1.2 bringing in all the recommended wagering products and changes.

This was discounted because, although it best meets the outcome of increasing TAB
NZ’s revenue, it would also increase the risk of harm from gambling significantly as it
would not allow for sufficient consideration of risks prior to introduction. This
approach would also create disparities between the Racing and Gambling Acts, and in
doing so, favour the TAB NZ over other New Zealand gambling providers, such as the
New Zealand Lotteries Commission.

341n many instances, offshore operators have a competitive advantage because they don’t have the same regulatory
requirements (and resulting restrictions) placed on them. Nor do they have to pay the same level of duties, levies and
distributions. This component of the criterion looks at whether options provide a fairer basis for competition.
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Section 4c: Impact Analysis

Table 12: Options for considering new wagering and gambling products

Status quo: TAB
NZ limited to
existing
wagering
products

Option 1: Bring in Racing Act related products
only

Option 2: Bring in Racing Act products and an

approval mechanism for other gambling

products

Option 3: Remove prohibitions for Racing Act
products and bring in approval mechanism to
use for any new Racing Act products

Sustainability:
impact on NZRB
revenue

Harm from
gambling

Community impact

Consistency with
Gambling Reg
Framework

Overall
assessment

Key: ++

0
No change but

+

Increase in revenue from increase in range of

T

Increase in revenue from increase in range of

+

Unlikely to provide significant new revenue

current decline racing-related wagering products racing-related wagering products initially

continues Goes some way to address the competitive Addresses, at least in part, the competitive | Could address competitive advantage that
advantage that offshore gambling operators have | advantage that offshore gambling operators have | offshore gambling operators over time

0 .- .- -

No change Medium to high risk of additional harm from new | Medium to high risk of additional harm from new | Medium risk of additional harm from new racing
racing and sports betting products racing and sports betting products and new and sports betting products as harm

gambling products minimisation measures need to be detailed
before approval
0 + - +

No change but
declining
income impacts

The Racing Act products would benefit racing and
sporting codes.

The broader community will not benefit as a

The Racing Act products would benefit racing and
sporting codes.

Gambling products, if introduced, outside the

The Racing Act products would benefit racing and
sporting codes.

racing result of these changes Racing Act would likely see broader community
community benefit, alongside the racing community
0 e -- + +
No change Yes, because no changes are made that change Enabling gambling products under the Racing Act | Approval mechanism aligns well with the
the status quo. does not maintain consistency with New Gambling Act. No non-racing related products are
Zealand’s gambling framework introduced unless this is made possible in the
Gambling Act
0 + - e

- worse than doing nothing/the status quo -- much worse than doing nothing/the status quo

much better than doing nothing/the status quo + better than doing nothing/the status quo 0 about the same as doing nothing/the status quo
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Section 5¢: Conclusions

5.1 What option, or combination of options, is likely best to address the problem, meet
the policy objectives and deliver the highest net benefits?

351. The Department has provided a suite of recommendations as a result of its analysis.
These are:

i. that the Racing Act’s purpose is updated to ‘prevent and minimise harm from
gambling, including problem gambling’;

ii. that the Racing Act will continue to enable wagering products only and
remove the prohibition on in-the-run race betting;

iii.  tointroduce an approval mechanism which provides a process to
comprehensively consider new products being proposed for introduction
based on section 243 of the Gambling Act; and

iv.  that the existing provisions that enable the suite of wagering products
currently offered by TAB NZ are set out in a schedule, with all products not on
the schedule requiring approval for introduction.

352. The Department considers these recommendations best meet the intent behind the
Messara Report’s recommendation 8 by creating potential for sustained revenue gains
for RITA over time while simultaneously increasing the onus on TAB NZ to create the
safest possible products, by requiring that harm minimisation is prioritised.

353. The recommendations also future-proof TAB NZ by creating a mechanism that enables
it to seek approval for new products as they come to market. This removes the
cumbersome requirement of needing to seek a change to primary legislation each time
a change is sought while also ensuring an appropriate level of scrutiny.

5.2 Summary table of costs and benefits of the preferred approach

Affected parties Comment: nature of cost or Impact Evidence

(identify) benefit (eg ongoing, one-off), Sm present value, for certainty
evidence and assumption (eg

monetised impacts; (High,
compliance rates), risks high, medium or low for ~ medium or

non-monetised impacts ~ 1ow)

Additional costs of proposed approach, compared to taking no action

Regulated parties Cost to RITA to undertake due Cost — low: would be BAU Medium
diligence required to propose new to build a business case for
wagering products and a mandate introducing a new product,
that increases the focus of RITA on but would normally
minimising harm from gambling. require more time and

lobbying government for
change to primary

legislation
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Regulated parties

If RITA expands its product range this
will likely support increased revenue
for distribution to racing and sports
code. As part of a broader reform to
support the revitalisation of the racing
industry, this will have flow-on
impacts to clubs, trainers, jockeys etc.
Relies on the total reform package for
maximum benefit to be achieved

Regulators Low-touch regulatory oversight Cost - low Medium
currently in place, with RITA required
to comply with legislative
requirements and mostly self-
regulating. Additional resource may be
required by Department to analyse
any proposed new rules
Wider government There may be implications for Cost — low Low
organisations like Ministry of Health if
wagering changes result in increased
presentations of people seeking help
for gambling harm
Total Monetised Nil Unknown Low
Cost
Non-monetised costs | Monitoring of RITA and advice to the Department Resource — Low
Minister for Racing and possibly the likely within BAU
Minister of Internal Affairs

Expected benefits of proposed approach, compared to taking no action

Benefit — low to medium

Low

Regulators

Benefit is that none is required as it is
in the self-interest of the regulated
party to maintain their social license
to operate

Benefit — no change

Low

Wider government

Any increase in wagering profits from
TAB NZ will provide greater levels of
tax revenue to the Government

Benefit — low

Medium

Total Monetised
Benefit

The monetised benefit is difficult to
estimate as it is subject to RITA
seeking to introduce new products
and consumer demand for any new
products that are introduced

Benefit — low

Low

Non-monetised
benefits

New Zealand consumers will have
greater certainty and clarity by betting
with TAB

Benefit- low to medium

Nil

5.3 What other impacts is this approach likely to have?

354. Not applicable.
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5.4 Is the preferred option compatible with the Government’s ‘Expectations for the design
of regulatory systems’?

355. The Department considers the preferred options, as set out in this section, are
compatible with current guidance on good regulatory systems. The key points are that
it:

i. iswell-aligned with existing requirements in related regulatory systems with
the preferred option focused on retaining coherency between the gambling
and racing regulatory systems and, in particular, does not pre-empt the
outcomes of the online gambling review;

ii.  has scope to evolve in response to changing circumstances or new
information on the regulatory system’s performance by providing a
mechanism that future proofs the racing industry by enabling new products
to be considered without a change to primary legislation; and

iii.  seeks to achieve objectives in the least costly way.
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Section 6: Implementation and operation

6.1 How will the new arrangements work in practice?

356.

357.

358.

359.

360.

This RIA presents a suite of options which require legislative change to come into
effect. This will be done through the Racing Reform Bill No. 2 which, subject to Cabinet
approval and Parliamentary agreement, will be introduced in 2019. These changes
represent the conclusion of a programme of reform which aim to get the racing
industry into a sustainable, financially viable “future state’.

The reforms create a racing ecosystem where the industry is empowered, and
government involvement is limited. Practically, this will mean the racing industry is
responsible for the new arrangements that are proposed to form Bill No. 2. However,
the Minister for Racing will have the ability to intervene in the management and
administration of the industry, if there is a need to address significant risks to long-
term sustainability such as:

i.  maintaining an appropriate level of funding of the racing integrity system;

ii.  ensuring responsible and effective governance by the racing codes for their
respective industries;

iii.  ensuring that the functions of the codes are discharged effectively so that
racing clubs and TAB NZ can operate at their full potential; and

iv.  making final decisions regarding surplus property if codes and clubs fail to
reach agreement.

The codes will take on responsibilities for producing the racing product and regulating
the racing clubs, while the TAB NZ will be responsible for commercial betting
operations. The TAB NZ board members will be appointed by the Minister for Racing,
and the SOl and Business Plans of TAB NZ and the codes will be tabled in Parliament.

This approach has been socialised with those parties that will ultimately have the bulk
of the responsibility for the racing industry as a result of these reforms. The creation of
RITA through the Racing Reform Act 2019 put the industry into a state of transition,
with the purpose of preparing the industry for future reform.

The Department recognises in order to limit the possibility of future government
intervention of this scale, it will need to ensure it is well positioned to support the
implementation of the reformed New Zealand racing industry. As is detailed, the
changes proposed are significant and represent new ways of working. To be successful,
it will require strong communication between the Minister for Racing, the Department
and the various responsible bodies representing the racing industry and its interests.
The Department will continue to have a role, throughout the implementation of the
reforms and beyond, in providing policy advice to the Minister as well as supporting
the racing industry through the reforms.

6.2 What are the implementation risks?

Implementation of new governance arrangements

361.

These reforms are taking place within an ambitious timeframe. The new governance
arrangements transfer significant responsibilities to the codes. There is a risk that the
codes are not adequately prepared to take on these new functions within the
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timeframe given. This risk is mitigated to some extent by creating Ministerial ‘backstop
powers’. It is also mitigated further by the extensive consultation that has been able to
be factored in to the analysis that has shaped the final advice.

362. The MAC engaged the codes, with the creation of the Industry Governance Project
Group (IGPG), to consider separation of the wagering and racing functions from the
NZRB. The IGPG considered the best way of delivering the transition and delivered a
report to RITA, which will inform the change management plan that RITA develops.

Implementation of property proposals

363. The new arrangements give significant power to the codes to make decisions on behalf
of the racing industry. With this, there is a risk that codes make decisions that do not
produce the intended results, and decisions result in a breakdown of relationships
between clubs and their code. There is a risk there will be strong opposition and legal
challenges to decisions made by the codes. These challenges may delay the intended
effect of the proposals, by delaying the realisation of funds for infrastructure
development. Given Messara’s assessment of the industry at a ‘tipping point’, any
delay carries the risk that the industry ‘tips over’ before remediation has an impact.

364. There is a risk that codes do not act in good faith during the FVP negotiation process
and may not take due account of the community interests and therefore not
appropriately recompense a community that suffers a loss from the decisions made by
the codes. This will increase the risk of legal challenge.

365. This risk is mitigated by powers proposed to enable the Minister for Racing to
prescribe in regulations a process and criteria that codes must apply in seeking to
negotiate with clubs, about the use of surplus racing venues, including having due
regard to any community interest in the venue.

Introduction of new wagering products

TAB NZ's betting operation is part of a New Zealand gambling system that is coming
under increasing strain as a result of digital and technological development. New
Zealanders are spending increasing amounts of money with offshore gambling
operators. There is an implementation risk that the reforms will not be as effective if
New Zealanders continue to spend more money overseas through online gambling.
This is something the TAB NZ will need to address through its business as usual
processes (i.e. considering how to make its products more attractive to the market).

Budget sensitive
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Section 7: Monitoring, evaluation and review

7.1 How will the impact of the new arrangements be monitored?

367. System-level monitoring and evaluation will be sourced from the TAB NZ and the
racing codes, through their annual reports outlining their financial statements. The
success of the reforms will be able to be measured based on some of the signposts
that were used to identify the decline of the racing industry. This could include
monitoring increases in betting profits, distributions to racing codes and prizemoney.
Other indicators could include reduced industry overheads and improved racing
infrastructure.

368. With reforms of this scale, the Department will be required to provide additional
support during implementation, and provide advice to the Minister for Racing, in
particular regarding the need to apply Ministerial backstop powers. Given the risks
associated with the property proposals, the Department will monitor the FVP process,
through regular updates from the codes and receiving requests from codes, clubs and
other interested parties to initiate Ministerial involvement.

7.2 When and how will the new arrangements be reviewed?

369. There is no scheduled time for another racing review after this one. Checks and
balances are proposed through the respective roles of the clubs, codes, the
independent integrity body and commercial operation of TAB NZ. The industry will be
self-reliant and self-correcting.

370. Any broad structural reviews will be subject to the decisions of the Minister for Racing
and Cabinet. Stakeholders will still be able to raise concerns with the Minister for
Racing.
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Appendix A: Messara Report Recommendations

The Messara Report proposes the following 17 recommendations:

1. Change the governance structure, so the NZRB becomes Wagering NZ with racing
responsibilities devolving to the individual Codes. This will sharpen the commercial focus
of TAB operations and improve the decision-making and accountability of the Codes.

2. Establish Racing NZ as a consultative forum for the three Codes to agree on issues such
as entering into commercial agreements with Wagering NZ, approving betting rules and
budgets for the integrity bodies, equine health & research, etc.

3. Change the composition and qualifications for directors of regulatory bodies.

4. Request that a Performance and Efficiency Audit of the NZRB be initiated under section
14 of the Racing Act, with particular, emphasis on the operating costs of the NZRB.

5. Amend the Section 16 distribution formula of the Racing Act to a more equitable basis
for fixed 10-year terms.

6. Initiate a special review of the structure and efficacy of the RIU and allied integrity
bodies, to be conducted by an independent qualified person.

7. Begin negotiations for the outsourcing of the TAB’s commercial activities to an
international wagering operator, to gain the significant advantages of scale.

8. Seek approval for a suite of new wagering products to increase funding for the industry.
Confirm the assignment of Intellectual Property (IP) by the Clubs to the Codes.

10. Introduce Race Field and Point Of Consumption Tax legislation expeditiously. These two
measures will bring New Zealand’s racing industry into line with its Australian
counterparts and provide much needed additional revenue.

11. Repeal the existing betting levy of approximately $13 million per annum paid by the
NZRB, given that the thoroughbred Code is a loss maker overall, with the net owners’
losses outweighing the NZRB’s net profit.

12. Clarify legislation to vest Race Club property and assets to the Code regulatory bodies
for the benefit of the industry as a whole.

13. Reduce the number of thoroughbred race tracks from 48 to 28 tracks under a scheduled
program. This does not require the closure of any Club.

14. Upgrade the facilities and tracks of the remaining racecourses with funds generated
from the sale of surplus property resulting from track closures to provide a streamlined,
modern and competitive thoroughbred racing sector capable of marketing itself
globally.

15. Construct three synthetic all-weather tracks at Cambridge, Awapuni & Riccarton with
assistance from the New Zealand Government’s Provincial Growth Fund. Support the
development of the Waikato Greenfields Project.

16. Introduce robust processes to establish traceability from birth and the re-homing of the
entire thoroughbred herd, as the foundation stone of the industry’s ongoing animal
welfare program.

17. Increase thoroughbred prizemoney gradually to over $100 million per annum through a
simplified three-tier racing model, with payments extended to tenth place in all races.

A link to the Review of the New Zealand Racing Industry by John Messara can be found here.
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